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Guidance Notes : Model RFP Templates for Public Private Partnership

This document is advisory in nature and aim to sensitize the bid management teams on good
practices and harmonize/standardize the RFP clauses and terms & conditions.

All the part of documents “Model RFP Templates for Public Private Partnerships and Guidance Notes
for preparation of RFPs for E-Governance Projects” are based on existing Central Government
Guidelines, feedback from stakeholders and prevalent international practices. However it is possible
that the State Government / Nodal Agencies may have their own specific procurement Guidelines
which may or may not be consistent with the clauses of the RFP, Guidance notes or Contract
Agreement.

It may be noted that these documents do not substitute or overrule any approvals currently required
by the concerned Department/State Government Nodal Agency for finalization of the RFP.
Accordingly it is advised that all necessary approvals are taken from appropriate authorities, as done
before publication of these model documents.
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Glossary
1. BLT Build Lease Transfer
2. BOO Build Own Operate
3. BOOT | Build Own Operate Transfer
4. BOT Build Operate Transfer
5. C&AG | Comptroller & Auditor General, Government of India
6. CcvC Central Vigilance Commission
7. DEA Department of Economic Affairs
8. DFID Department for International Development
9. MeitY | Ministry of Electronics & Information Technology, Government of India
10. EQI Expression of Interest
11. FIRR Financial Internal Rate of Return
12. GFR General Financial Rules, 2017
13. Gol Government of India
14. ICB International Competitive Bidding
15. ICT Information and Communication Technology
16. KPI Key Performance Indicator
17. LROT |Lease Renovate Operate and Transfer (model under PPP )
18. MMP | Mission Mode Project
19. NeGP | National e-Governance Plan
20. NPV Net Present Value
21. NICSI | National Informatics Centre Services Inc.
22. O&M | Operations and Maintenance
23. OP Outright purchase
24, OPE Out-of-pocket expenses
25. OPP Original Project Proponent
26. PFI Private Fund Initiative
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217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

PPP
QCBS
ROE
RFE
RFP
SOW
SLA
SPV/C
TCO
T&M

VFM

Public Private Partnerships
Quality Cum Cost Base Selection
Return on Equity

Request for Empanelment
Request for Proposal

Scope of Work

Service Level Agreement

Special Purpose Vehicle/Company
Total Cost of Ownership

Time and Material

Value for Money
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Terms used for this Document

Terms

Meaning

Nodal Agency

Department or
Authority
Private Vendor
or Agency or
Partner
(Optional)

The nodal agency which is responsible for executing the project
and assists the Department in carrying out the Bidding. Also this is
known as State Designated Agency. In case the Government
department itself decides to carry out the Bidding and execute
the project, then the term “Nodal Agency” should be replaced by
the Department.

The Department is the ultimate “owner” of the project. The e-
Governance is carried out within the domain of the department.

The Vendor who is bidding or the Vendor who has been Selected
post the bid process, depending on the context of usage in this
Document

Certain clauses are optional to be put in the document and would
depend on certain conditions. These may be included in the RFP,
post establishing the relevance of the clause.
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Key Highlights / Changes Introduced

10

Preparation for
establishing the feasibility
of a e-Governance PPP
project

Eco-System for managing
the PPP Project

Balanced Sharing of Risks

Eligibility and Technical
Evaluation

Promote Transparency of
Information

Standardization / Clarity

Focus on Outcomes

Rational approach to
drafting of Service Level
Agreements

Updated Some of the Key
Clauses

Promoted Small and
Medium Enterprises

Provided for enough pre-Tender planning
and establishing financial and economic
feasibility of the project

Defining roles of various entities for ensuring
proper check and balances for creating a
successful PPP project

Identification of risks and allocating it to the
party best positioned to handle that risk
Rationalized the criterions in the Eligibility /
Prequalification and the Technical evaluation
(eliminated restrictive criterions)

Standards in the quality of information to be
provided in the RFP document

Upfront sharing of Project Budget
information

Recommendations on Performance and
Output specifications

Choice of PPP Model

Risk Allocation Matrix

Payment Schedule linked to the
outcomes/Transactions

Aligned as per International practices &
procedures for establishing a baseline,
service credits and earn-backs

Debarment from bidding

Conflict of interest

Clarifications Request/Appeal Post Technical
Evaluation

Allocation of % on Contract Value

Evaluation Score assigned
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Cross Utility of this document

While this document has been developed for PPP contracts, it has been structured
to manage large and complex projects involved in e-Governance Service Delivery.

Since these projects are long duration projects, there are a lot of risks involving
demand (number of transactions), Design, Maintenance, Technology, Inflation etc.
It has been observed that in case the Government tries to pass-on these risks to the
private sector during the procurement process, it has an adverse affect of the
chances of success. This standard document (including contract agreement) focuses
on a partnerships approach where the risk is shared between the Government and
private partner in the e-Governance journey.

Hence to that extent this Model RFP can be used for large, complex and long
duration projects (more than 7 years) involving service delivery. Also this template
can also be used for taking over a live project after the completion of the contract
period of the incumbent vendor (i.e. less of development work and more of
Operations and Maintenance work).
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Need for standardization of RFPs for PPP projects

Need for a standardized framework

With a view to enabling a smooth transition from Government projects to Public Private
Partnerships (PPPs) and for adoption of best practices, DIT(Gol) has recognized the critical role of
standardizing documents and processes to be adopted for structuring and award of PPP contracts.
Standardized documents enable project authorities to save on the time and costs involved in
structuring and awarding complex e-Governance PPP projects. In addition, they afford protection to
individual entities and officials against making errors and answering for them. Such standard
documents typically lay down the norms, principles and parameters to be followed for PPP projects
and enable project authorities to adopt them with considerable ease for meeting the specific
requirements of individual projects.

One of the key factors for the success of a PPP contract is the transparency of the selection process.
A fair and competitive selection of the private partner is of utmost importance in the entire process
since cost and quality of service to users would depend on the performance of the private partner.
In line with this objective, guidelines have been framed for the Request for Proposal (RFP) stage
involving submission of financial bids subsequent to a process of pre-qualification at the Expression
of Interest (EOI) stage.

The guidelines are broad and generic in nature and aim at lending transparency and predictability to
the entire process, allowing decisions to be made objectively and expeditiously. They address the
critical minimum requirements that must be observed in conducting a credible selection process.

It is expected that the concerned Departments & State’s Nodal Agencies intending to procure PPP
projects would adopt this document while conducting the bidding process for e-Governance PPP
projects. It allows sufficient flexibility for incorporating project specific requirements without
compromising on the underlying principles. The salient features of the guidelines are as follows:

Two-stage process

The bidding process for PPP projects is divided into two stages. The first stage is generally referred to
as Expression of Interest (Eol). The objective is to pre-qualify and short-list eligible bidders for stage
two of the process. These have been provided in Section 1 : Guidance Notes : Model RFP Templates
for Implementation Agencies. These should be used before the second and final stage, which is
generally referred to as the Request for Proposal (RFP) or invitation of financial bids, the bidders
engage in a comprehensive scrutiny of the project before submitting their financial offers.

Conclusion

A Model RFP document has been developed based on the principles outlined above. It is generic in
nature and aims at lending transparency, efficiency and predictability to the entire process, allowing
decisions to be made objectively and expeditiously. It also provides the requisite sector-specific and
project-specific flexibility by placing several provisions within square brackets, thus enabling the
Nodal Agencies to make necessary substitutions.
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PRE — BID PROCESS: PPP PROJECT ASSESSMENT
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1 Introduction

1.1 Background

In the past few years, e-Governance has gained considerable momentum in India, with several
strategic e-Governance initiatives of the Government of India and the State Governments being
executed in partnership with the Information Technology (IT) industry. The National e Governance
Plan (NeGP), which was approved in May, 2006 and comprises of 27 Mission Mode Projects (MMPs)
and 10 components, seeks to improve delivery of Government services to citizens and businesses
with the following Vision:

“Make all Government services accessible to the common man in his locality, through common
service delivery outlets and ensure efficiency, transparency & reliability of such services at affordable
costs to realize the basic needs of the common man”

For major projects like Bharat Nirman, Rural Employment Guarantee Schemes etc., the line
ministries have been advised to make use of e-Governance as also automation techniques from the
inception stage. States have also been given the flexibility to identify additional state-specific
projects, relevant to the economic development of the State.

Accordingly, the focus of e-Governance projects is now more on outcomes and service delivery
rather than being IT hardware-centric.

1.2 PPP Mode of Procurement for E-Governance Projects

Recognizing the private sector capacities in India in providing IT services, the Government of India
recognizes that a partnership approach under the Public Private Partnership (PPP) should be one of
the modes of procurement, wherever feasible, for obtaining e-Governance solutions, without
compromising on the security aspects.

As per Ministry of Finance, Department of Economic Affairs, (Infrastructure Section) PPP is formally
defined projects, as “a project based on a contract or Contract Agreement (PPP), between a
Government or statutory entity on the one side and a private sector company on the other side, for
delivering an infrastructure service on payment of user charges”. In a more general context, PPP
refers to a contractual agreement between public and private sector partners, allowing for greater
private sector participation than traditional, and involves a different/evolved nature of relationship
between the public and private sectors from the traditional arms-length to one based on trust.

1.3 Definition of PPPs in India

The Department of Economic Affairs (DEA) defines PPPs as:
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PPP means an arrangement between a government or statutory entity or government owned entity
on one side and a private sector entity on the other, for the provision of public assets and/ or related
services for public benefit, through investments being made by and/or management undertaken by
the private sector entity for a specified time period, where there is a substantial risk sharing with the
private sector and the private sector receives performance linked payments that conform (or are
benchmarked) to specified, pre-determined and measurable performance standards.

1.4 Extant Policy Guidelines on PPPs

The Ministry of Finance (Department of Economic Affairs) have prescribed broad guidelines of the
Government of India, for Formulation, Appraisal and Approval of Central Sector Public Private
Partnership (PPP) Projects’. The only exceptions to these guidelines are the Ministry of Defence, and
the Departments of Atomic Energy and Space. Even though e-Governance cannot be defined as an
“infrastructure service” , these guidelines serve an important best practices for successful
implementation of e-Governance Projects in India.

The best practices include several infrastructure sector specific policy guidelines® and toolkits issued
by the Government of India. The Comptroller and Auditor General of India (C&AG)* have also issued
guidelines for audit of PPP projects.

The difference between physical infrastructure projects is that

a) These projects are capital intensive, generally use conventional technology and are not
significantly impacted by issues of technological obsolescence, strategic control,
interoperability, change management and exit management.

b) Against this position, e-Governance projects are highly technology and intellectual capital
intensive and are majorly impacted by technological obsolescence, strategic control,
interoperability issues, change management and exit management.

c) Primary policy objective of PPPs in the infrastructure space where investment requirements
are large is to procure substantial investments by the private sector, which is not the case
for e-Governance projects. Hence as e-Governance projects are not “infrastructure
projects”, there is a lack of institutionalized financing for these projects.

! Guidelines for Formulation, Appraisal and Approval of Public Private Partnership Projects, Ministry of Finance,
Department of Economic Affairs, 2008,
http://www.pppinindia.com/pdf/guidelines_approval_central_sector_ppp_projects_english.pdf.

2 DEA, MoF has defined the Infrastructure services as (i) Roads and bridges, railways, seaports, airports, inland waterways;
(ii) Power; (iii) Urban transport, water supply, sewerage, solid waste management and other physical infrastructure in
urban areas; (iv) Infrastructure projects in Special Economic Zones; and (v) International convention infrastructure centres
and other tourism infrastructure projects.

® Ref PPP initiatives of the States at http://www.pppinindia.com/ppp-initiatives-states.php

“The C&AG guidelines on PPP audit are available at
http://saiindia.gov.in/cag/sites/default/files/Audit_meth/Public_Private_Partnerships(PPP)_Infrastructure_Projects-
Public_Auditing_Guidelines-2009/ppp-project.pdf
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1.5 Objectives and Scope

The Guidance detailed in this document are intended for application in respect of PPP projects in e-
Governance and seek to augment the aforesaid broad principles and guidelines, in respect of issues
specific to such projects.

These guidance notes can apply to all Central Sector or Centrally Sponsored e-Governance PPP
projects including the MMPs and components under NeGP. For the purposes of this document, “e-
Governancel shall mean the use of Information and Communications Technology (ICT) at all levels of
the Government in order to provide services to the citizens, interaction with business enterprises
and communication and exchange of information between different agencies of the Government in
a speedy, convenient efficient and transparent manner. Basically, e-Governance is all about reform
in governance, facilitated by the creative use of Information and Communications Technology.
Business Process Reengineering (BPR) is the key to implementing e-Governance reforms.
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2 Relevance of PPP in e-Governance

2.1 Win-Win Proposition

When assessing eGovernance projects for PPP model, one has to ask first: could the private sector
has the wherewithal required to design and operate an e-governance services? If so, would that be
preferable to the public sector financing and operating the system, thus freeing up public sector
resources for projects that have higher social returns? And second: would the private sector be able
to manage and operate the e-Governance project, under government supervision or regulation,
more efficiently than the government? If so, how can the government get the highest number of
competitive bids so that PPP’s in e-Governance represent a best value and a technical innovation?

In most countries, the rationale to undertake e-Governance are compelling. All levels of government
require modernization, new technologies, better efficiency, and improved services for citizens and
customers. However, many of the upgrades and modernization required is not only capital intensive
and expensive, but is also complex to manage and outside of the scope and skill-set of most
government agencies. By having the private sector perform an e-Governance or ICT service, on
behalf of, the government, a potential “win-win” solution can be realized where the private sector
financed and operates a system, the government is in a better position to “ensure” effective delivery
of the service, and the customer/citizen is receiving a higher quality service and is engaged more
constructively in customer interfaces with the public sector.

2.2 Key Elements of PPP in e-Governance

In order for Public-Private Partnerships in e-Governance to be successful, they must be firmly rooted
within an overall policy framework of reform for the delivery of public services and the
administration of government.

On their own, PPPs can help improve the efficiency of a specific public service or governmental
administrative procedure, but unless PPPs occur within the context of an overall policy framework
that supports broader reforms, beyond just improved efficiency in one specific service or procedure,
the goals and objectives of PPPs in E-Governance will remain limited.

PPPs can realize these objectives best when they are part of an overall policy framework of reform in
the delivery of public services and the management of governmental administrative procedures. Key
elements of these policy frameworks should include:

o Government ministries that focus on policymaking and planning, but that delegate
operational decision-making to Nodal Agencies, their Boards and their managers;

e Regulation & performance monitoring of these Nodal agencies and any private service
providers (PPPs) that is done by a Nodal Officer from the concerned
Department/Ministry;
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o Ownership of the IT infrastructure by a Nodal Agency which is responsible for service
delivery or contracting with private companies, through PPPs, for the delivery of these
services;

e Operation of IT Infrastructure, and the delivery of e-Governance services by private
vendors through transparent, competitively-procured PPPs.

PPPs therefore, are one important part of a much broader framework to separate or un-bundle key
roles of governance: planning & policy-making; regulation & performance monitoring; ownership of
assets and contracting for their operations &management, and; the operation and management of
those services and procedures. Without a dedicate effort to realize these broader policy objectives,
PPPs can add processing capacity and delivery capacity, but they will likely be unable to contribute
significantly to improving efficiency, productivity, performance, and quality throughout the sector.

2.3 Characteristics of PPPs in E-Governance

A PPP typically has the following characteristics:

The private sector is responsible for carrying out or operating the project and takes on a share of the associated
project risks

During the operational life of the project the public sector’s role is to monitor the performance of the private
partner and enforce the terms of the contract

The private sector’s costs may be recovered in whole or in part from charges related to the use of the services
provided by the project, and may be recovered through payments from the public sector

Public sector payments are based on performance standards set out in the contract

Often the private sector will contribute the majority of the project’s capital costs, although this is not always the
case, especially when the Government already has invested in various infrastructure like SDC, SWAN, CSC etc.

It will often be necessary to build or add to existing assets in order to meet the infrastructure needs
of the economy and users. However, an important part of the infrastructure PPP concept is that:

e APPPis focused on outputs, and

¢ The outputs of the PPP are citizen services, not infrastructure assets.

The reason for the focus on outputs and services rather than assets is to encourage efficient use of
public resources and improved infrastructure quality.

A PPP brings the public and private sectors together as partners in a contractual agreement, for a
pre-defined period to provide the services. However given the short lifespan of the IT infrastructure,
the contract should provide a framework to refresh the technology and the assets during the
contract period.

The private partners provide specified IT infrastructure services and, in return, the public sector
either pays for those services or grants the private partner the right to generate revenue from the
project. For example, the private partner may be allowed to charge user fees or receive revenue
from other aspects of the project. The best PPPs will have the public and private partners working
together to build and sustain a long-term relationship that is of benefit to all.
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2.4 Objectives of PPPs in E-Governance
The objectives of PPPs in e-Governance could include:

e Improved efficiency in the delivery of citizen services or the performance of
administrative procedures;

e Expanded access to citizen services and to public information;

o Greater transparency & reduced corruption through improved access to public

information;

e Improved quality of service by both measuring and achieving key performance
indicators;

e Reduced costs in the delivery of citizen services or the execution of administrative
procedures;

e The sharing of key risks between them;

¢ Maximizing Value for Money through reduced costs and lower risks to the public sector;

¢ Improved competitiveness of the overall governance and economic framework;

e Improved commercial performance in the delivery of citizen services and execution of
public administration, such as achieving levels of cost-recovery specific performance
indicators;

o Transfer of technology and improved capacity of the public sector to better manage
public services and administrative procedures

2.5 Complexities in PPPs

A PPP is not a panacea for all the uncertainties & challenge which govern the e-Governance projects.
The following are noted complexities in PPPs. Most of these can be minimized under certain
circumstances and through careful management of the PPP design by the Nodal Agency. This
requires capacity (experience and expertise) to manage the PPP process.

Complex Procurement Process with Associated High Transaction Costs

The PPP project must be clearly specified, including allocation of risk and clear statement of the
service output requirements. The long-term nature of PPP contracts requires greater consideration
and specification of contingencies in advance.

The Bidding and negotiation process is a costly exercise. Transactions advisors and legal experts will
typically be required.

Contract Uncertainties
PPPs often cover a long-term period of service provision. Any agreement covering such a long period
into the future is naturally subject to uncertainty, more so in Information Technology. Given that

there would be significant changes in requirements and technologies during the lifetime of the PPP
the contract may need to be modified to reflect the changes.
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This can entail large costs to the public sector and the benefit of competitive Bidding to determine
these costs is usually not available. This issue can be mitigated by selecting relatively stable projects
as PPPs and by specifying in the original contract terms how future contract variations will be
handled and priced.

Enforcement and Monitoring

Once it enters the implementation and O&M phases, the success of the PPP from the public
perspective will depend on the ability of the Nodal Agency to monitor performance against
standards and to enforce the terms of the contract.

Difficulty in Demonstrating Value for Money in Advance

Ideally, a project should be procured as a PPP on the basis of a clear demonstration that it provides
value for money (VFM) compared with public sector procurement. However, it is difficult to
demonstrate VFM in advance due to uncertainties in predicting what will happen over the life of the
project and due to a lack of information about comparable previous projects.

In India, many projects procured in the e-Governance area, experience time overruns, and hence it is
likely that well-managed private procurements will be able to complete projects on time.
Furthermore, the capacity gap (which includes funds, managing operations, technology and other
resources) is far greater than the Nodal Agency can meet by itself. In this case, it may sometimes not
be a question of public vs. private procurement, but rather the choice between private procurement
or none at all. If this is the case then the focus should be on making a careful assessment of
alternative project options to be sure that the projects that are selected are the best ones
economically and financially.

2.6 When Should PPP Be Considered?
The use of PPP for infrastructure projects should only be considered in the following situations :

e The public sector environment is suited to supporting PPPs — a PPP is a complex
arrangement that requires support from the Public sector during development and long
term operation. Since these are long term projects, there would be numerous instances
which would require flexibility on both sides to ensure continuity to the project. The
likelihood of PPP success will be increased when the public sector supporting environment is
strong. The environment includes amongst other things, the right type of capacity
(experience & qualifications) to manage the PPP projects.

e The project is suitable to being carried out as a PPP — certain characteristics make a project
well suited to being a PPP, while others imply that the PPP approach will be difficult or
inappropriate. For e.g. Hardware supply, software development, data entry etc. in isolation
would not be amenable for PPP project.
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The potential barriers to successful project implementation have been identified and can
be overcome — many of the common obstacles to successful PPP implementation can be
identified in advance. If these are insurmountable then the project should not proceed as a
PPP. If they can be overcome, as will often be the case, then this needs to be factored into
the PPP development and thoroughly planned for.

Given that these conditions are satisfied, the project must be commercially viable for the
private sector and offer value for money (VFM) for the public sector —the choice of PPP
should allow the project to be undertaken at lower cost on a lifetime basis, while delivering
the same or better quality services than could be achieved through implementation by the
public sector or private sector on their own. It must also be commercially viable in order to
be attractive to private investors.

These important conditions should be checked early for every project. This will improve the
quality and likely success of projects entering the PPP development pipeline.

Where these tests are not met it may be better to carry out the project through the traditional
procurement route (which may mean through direct funding). In this case private sector
involvement might be introduced in Project Implementation/Development and O&M phase, but
primary responsibility for financing and control of the project would remain with the appropriate
Nodal Agency.

PPP Suitability

To help Nodal Officers check how well suited a project is to being developed as a PPP, an initial
assessment whether the project is amenable to a PPP model needs to be undertaken. These are as

follows:

e Project Design, Need and Justification

a. Isthere aclear and demonstrated need for the project?

b. Is the project consistent with the objectives and scope of the Government
Department undertaking this project and National e-Governance Plan?

c. Is the project consistent with wider government objectives, policies and
programmes?

d. Is there a clear and agreed understanding of the goals/citizen charter of the
project and are these properly reflected in its design?

e. Are the project’s desired performance and service levels adequately defined?

f.  Are stakeholders supportive of the project?

g. Has the necessary BPR has been planned / undertaken?

¢ Initial Commercial Case
a. Has an initial commercial case been prepared?
b. Is the project expected to achieve a satisfactory financial return for the private
partner?
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c. Are the proposed financing arrangements / user charges realistic?
d. Isthe Department willing to pay for the gap in commercial viability?

¢ Initial Risk Management Strategy
a. Have all major project risks been identified, including those indicated by the
Suitability Filter, ideally in the form of a risk matrix?
b. Has a realistic preliminary risk management strategy been prepared for dealing
with identified risks?
c. Isthe industry mature enough to hedge the risks involved?

e Forward Planning
a. Does the project team have adequate skills and resources?
b. Have requirements for PPP consultants been identified?
c. Are financial resources available for project development activities?
d. Isthere arealistic timetable for the progress of the project?

Commercial Viability

Commercial viability is crucial if the project is to attract a private partner. For a project to be
commercially viable does not mean it cannot receive some financial and other support from the
public sector. In some cases such support may be necessary, and initiatives such as Viability Gap
Funds (VGF) have been established for this purpose.

Value for Money and Risk Allocation

In order for PPPs to offer value for money (VFM), the higher costs of engaging a private agency must
be more than offset by the greater efficiencies offered by private sector construction and operation
and the reductions in risks borne by the public sector. This means there must be effective risk
transfer to the private sector.

Careful and appropriate risk allocation between the public and private partners is a critical focus of
PPP design to achieve value for money. If private partners do not bear the risks that are under their
control, their incentives for efficiency will be weakened and PPP benefits may be reduced. The
requirements for effective risk transfer and the ability to harness private sector efficiencies means
PPPs are best suited to projects for which:

e Itis possible to clearly specify the requirements in terms of service outputs — the idea is
to capture as much of the private sector efficiencies as possible by allowing scope for
bidders to introduce efficiencies through innovations proposed in their bids

o The requirements can be specified so as to enable monitoring of performance against
measurable standards and enforcement of penalties where standards are not met

o The requirements of the public sector sponsor are likely to be stable throughout the life
of the PPP — the aim is to avoid the need to renegotiate the contract at a later date due
to changes to project scope or requirements
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2.7 PPP in E-Governance: Lack of Resounding Successful Case Study

PPPs are used to deliver infrastructure services in many countries internationally including United
Kingdom, Australia, South Africa, Canada, USA, South Korea, Ireland, Portugal and others.

Australia, South Africa and the UK all assign a leading role in reviewing and approving proposed PPPs
to the relevant department of the Government. This role goes well beyond that of assessing the
implications for government finances to consider whether a PPP is the appropriate approach,
whether the project is viable on the business case presented and whether it delivers value for
money (VFM). In each of these countries, the role of reviewing and approving PPP proposals is
separated from that of providing project development assistance, where the government is
involved in this, and of capacity-building. This is currently missing for e-Governance projects in
India.

2.8 Risks Identification and Allocation - Critical Focus of PPP Designing

2.8.1 Risks Identification

Assessing and allocating risk to achieve added efficiency is what makes PPP a potentially powerful
way of reducing project-related costs and achieving improved value for money for the public sector.
The level of risk can be changed by allocating responsibility for individual risks to those who are
best able to manage them. This is one of the most important component of defining an PPP project.
The diagram below illustrates how Risk planning should be engaged into.

Risk Identification U Listall the Project Risks
v | |
Risk Matrix U Identifythe consequence of risk
v
o Ivsi U Potential Impact
LR TR O Risk Mitigation Plan
v
\/
. : U Monetary Impact of Risk
uantitative Analysis
Q\’,v/ U Risk Adjusted Project Cost
\/
Risk Allocation U Sharingof Risks between parties

— U Optimalrisk transfer

Figure 1 : Risk Management
The parties involved in a project can affect the amount of risk by:

o The level of influence they have over events, and
o the level of information they have about the present and the future.

Major risks in e-Governance PPPs
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The typical risks are shown and described in the table below, grouped according to important
project stages and ‘other’ risks.

Table 1: Type of Risks

Pre-Implementation Phase Risks

Pre-Go Live Refers to the risk involved in the pre Go-live phase, specially with respect to

risks Issue of Government notifications for the revised process, allocation of
powers, other technical, legal, financial issues, are inadequate or not robust
enough resulting in possible deviations from the planned or expected
outcomes in the PPP project development.

Government Refers to the risk that necessary Government rules and notifications are not
Rules and obtained in a timely fashion, resulting in delays to project implementation and
Notifications the project as a whole.

Financing risks  The financial risk which the bidding organization may be willing to undertake,
in case there has been lack of provisioning of detailed information / change in
requirements post the award of the project.

Project Implementation Phase Risks

Solution Refers to the risk that the technology used will be unexpectedly superseded

Design risk during the term of the project and will not be able to satisfy the requirements
in the output specifications. It would result in increased costs of a replacement
technology.

Solution Refers to the risk that the solution development and commissioning of the

Development  hardware required for the project will not be completed on time, budget or to

risk specification. It may lead to additional technology and development costs.

Approvals risk  Refers to the risk that delays in approvals to be obtained during the
development phase will result in a delay in the project implementation as per
the work plan. Such delays in obtaining approvals may lead to cost overruns.

Integrations Refers to the integration the application is supposed to have with the core

with other application developed for the department. The risks involved are related to

applications access to the external systems given the ownership of the assets lies with the
PPP vendor.

Quality of Refers to the accuracy of data entry of the historical records and the

Data Entry requirement of necessary approvals on every record. Lack of quality check can
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Operations
and
maintenance
risk

Volume risk

Technology
obsolescence

Payment risk

Financial risk

Handover risk

Terminal
value risk

Change in law

Force Majeure

Sponsor risk

be a big risk linked to the success of the project.
Operation Phase Risks

Refers to the risks associated with the need for increased maintenance of the
solution over the term of the project to meet performance requirements.

Refers to the risk that demand for a service will vary from that initially
projected, such that the total revenue derived from the project over the
project term will vary from initial expectations. There is no risk in annuity
contracts.

Refers to the technology obsolescence linked to the duration or increase in the
load

Refers to the risk that payments are not made in full or are not set at a level
that allows recovery of costs of the PPP vendor.

Refers to the risk that the private sector over stresses a project by
inappropriate financial structuring. It can result in additional funding costs for
increased margins or unexpected refinancing costs.

Handover Risks

Refers to the risk that the PPP vendor will default in the handover of the asset
at the end of the project term or will deviate from the minimum quality / value
of the asset that needs to be handed back to the public entity.

Refers to the risk relating to differences from the expected realizable value of
the underlying assets at the end of the project.

Other Risks

Refers to the risk that the current legal / regulatory regime will change, having
a material adverse impact on the project.

Refers to the risk that events beyond the control of either entity may occur,
resulting in a material adverse impact on either party's ability to perform its
obligations under the PPP contract.

Refers to the risk that sponsors will prove to be inappropriate or unsuitable for
delivery of the project, for example due to failure of their company.
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PPP Vendor Refers to the risk that the private entity will not fulfill its contractual
event of obligations and that the government will be unable to either enforce those
default obligations against the sponsors, or recover some form of compensation or

remedy from the sponsors for any loss sustained by it as a result of the breach
or the sponsors will prove to be inappropriate or unsuitable for delivery of the
project.

Government Refers to the risk that the government will not fulfill its contractual obligations

event of and that the private entity will be unable to either enforce those obligations

default against the government, or recover some form of compensation or remedy
from the government for any loss sustained by it as a result of the breach.

2.8.2 Risks Allocation

Risk allocation is critical to the success of a PPP in the sense that sharing of project uncertainties and
the transfer of ownership should those uncertainties arrive, allow for better delivery planning and
accountability between Public and Private sectors.

Some of the Risk mitigations and allocations exercised in a PPP project are presented in the table
here under:
Table 2 : Allocation of Risks

Mitigation Allocation

1. Pre-Go Live risks  Institutionalized PPP management process, e Institutionalized PPP

regulations, laws and clear agreement on management process,
project outcomes regulations etc: Public
sector
¢ Project outcomes:
Both Parties
2.  Technology Obligation on Private Party to refresh Private Party.
risk technology as required from time to time to

meet the output specifications.
Penalty Deductions for failure to meet output

specifications.
3. Latent defect Wherever possible, the design and If the Private Party (or
risk development of the Facilities required for a any of its
Project must be subcontractors) designs
performed or procured by the Private Party.  and
constructs the
If, however, the Project involves the take- Facilities, the

over by the Private Party of existing Facilities, Private Party.
then the Private Party must undertake a
thorough due diligence of these Facilities to If not, then the Nodal
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Mitigation Allocation

4.

5.

6.

7.

Completion
risks

Design risk

Cost over-run
risk

Planning risk

uncover defects before the Signature Date. Agency, but
The procedure for and cost of the only if there is no or
remediation of such discovered defects can insufficient
then be pre-agreed. insurances available to
mitigate
Reporting obligation on Private Party to this risk and if the
promptly disclose discovered defects. Nodal Agency’s
liability is capped
(subject to
VFM considerations).
Efficient project Management Private Party, unless
Timely approvals on the design documents delay caused

by Public sector
Clear output specifications. Private Party.
Design warranty.
Patent and latent defect liability.

Consultation with and review by Nodal
Agency (but review must not lead to input
specifications by

Nodal Agency).

Independent Expert appointment to resolve
disputes on expedited basis.
Fixed price development contracts. Private Party.

Contingency provisions.

Standby debt facilities / additional equity

commitments (Shareholder and other funder

commitments); provided that these

commitments are made upfront and

therefore anticipated in the base case

Financial Model.

However, if the Project is not performing as

anticipated in the base case Financial Model,

then (to effect a rescue of the Project) these

commitments may be implemented, but the

prior approval of the Nodal Agency is

required if such commitments will increase

its liabilities on termination.

The Nodal Agency must identify at the In relation to any non-
feasibility phase any planning approvals that  design and construction
can be obtained by the Nodal Agency before  specific planning
the detailed designs for the Project are approval, the Nodal
finalized. These approvals must then be Agency.

obtained before the Project is put to
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Mitigation Allocation

10.

11.

12.

Availability
risk

Market, demand
or volume risk

Utilities supply
risk

Insolvency and
outside creditor
risk

Sub-contractor
risk

tender/bid.

The Private Party must identify before the
Signature Date all planning approvals that are
required for the Project having regard to the
specific design inputs proposed by the Private
Party. The Private Party must make adequate
provision in its development programme

for such approvals.

Relief Event.
Clear output specifications.

Performance monitoring.

Penalty regime.

In a Unitary Payment type PPP, the Unitary
Payment must be paid based on availability
(not actual usage by the Nodal Agency).

Emergency back-up facilities, e.g. generators.

Emergency supply contracts.
Special insurance.

SPV structure to ring-fence project.
Security over necessary Project Assets.

Limitations on debts and other funding
commitments of the Private Party including
any outside the Project.

Reporting obligations in respect of any
litigation; financial information; disputes with
creditors.

Substitution of Private Party in terms of
Direct Agreement.

Subcontractors must have expertise,
experience and contractual responsibility for
their performance obligations.

Substitution of subcontractors.

In relation to any
design or construction
specific planning
approval, the Private
Party

Private Party.

In relation to a Unitary
Payment funded
Project, the Nodal
Agency.

In relation to a revenue
generating Project, the
Private Party.

Private Party unless the
utilities are supplied by
the Nodal Agency and
such supplies are not
covered by the special
insurance.

Private Party.

Private Party.
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Mitigation Allocation

13.

14.

15.

16.

17.

Operating risk
(technology,
environmental,
cost and
management)

Maintenance risk
Force Majeure
(act of God) risks

Political risk

Regulatory risk

Due diligence by the Nodal Agency must
include review of first tier subcontracts to
confirm that pass through of risks down to
the first tier subcontractors and their
subcontractors is provided for in the Project
subcontracts.

Clear output specifications.

Penalty regime and performance monitoring.
Adequate O&M contract.
Substitution rights.

Security and special insurance.

As above.

Define “Force Majeure” narrowly to exclude
risks that can be insured against or are dealt
with more adequately by other mechanisms
such as Relief Events or Compensation
Events.

Relief and Compensation Events.
Termination.

Limit risk to Changes in Law and to
expropriation, nationalization or privatization
(collectively, “expropriating actions™) of the
Nodal Agency, services or assets of the
Private Party.

Distinguish between General and
Discriminatory Changes in Law.

In relation to Discriminatory Changes in Law,
termination by Private Party with
compensation.

Legal scan undertaken to be by the Nodal
Agency at the feasibility phase of the Project
to identify all such approvals.

Implementation by the Nodal Agency of an
intergovernmental liaison process with the
responsible government authorities before
the procurement phase.

Due Diligence by Private Party to identify
approvals its requires for its operating
requirements.

Private Party.

Private Party.

If risks are insurable,
risk allocated to
Private Party.

If risks are not
insurable, then risk
is shared insofar as
Nodal Agency

may pay some
compensation.

In relation to
Discriminatory
Changes in Law and
expropriating actions,
the Nodal Agency.

In relation to General
Changes in Law, the
Private Party.

If any such approvals
(other than

those relating to
Private Party’s
operating
requirements) can be
obtained before the
Signature

Date, the Nodal
Agency.

In relation to the
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Mitigation Allocation

18.

19.

20.

Tax rate change
risk

If permitted under applicable law, obtain all
such approvals before the Signature Date.

Compensation for tax increases or new taxes
arising from Changes in Law.

Private Party’s
operating
requirements, the
Private Party.

In relation to tax
increases or new taxes,

the Nodal Agency.

Inflation risk Index linked adjustment to Unitary Payments Shared between the
or user charges. However, index-linking not Private Party
blanket, but only to specified input items. and the Nodal Agency
in relation to
specified input items.
Residual value Obligations on Private Party to maintainand  Private Party.

risk repair.

Audit towards the end of Project Term.
Security by the Private Party in favour of the
Nodal Agency, e.g. final condition bond, or
deduction from Unitary Payment.

Reinstatement obligations on Private Party.

Please refer Appendix for common type of risk allocation depending on the type of PPP model.

2.9 Major Political Constraints and Challenges to PPP

As with any shift in government policy or practice, a number of stakeholder groups will inevitably
resist to change. Employing PPP models for government service delivery is certainly no exception.
PPPs have frequently been the impetus for major political and social resistance. The following are
several of the most common constraints or challenges to PPP.

Perceived Misuse of Taxpayer Money — When a private operator is introduced into public
services, there is often the risk that the public will perceive that tax-payer money is
transferred to profit-driven enterprises.

Private Profits in Exchange for Service Quality —Often the public perception is that the only
way the private operator can make a profit in PPP projects is by cutting corners in service
quality. Past failures in large-scale PPP infrastructure projects cast a shadow on current PPP
initiatives in other sectors.

Past Failures in Technology Investments — Past public expenditures in technology have not
always yielded expected results. In these cases, the public criticizes the waste of money, and
become wary of supporting other major investments in ICT or e-Governance.

Lack of capacity to develop and manage PPP — It is possible to have political will to support
PPP, but no skills in government to further them. In this situation, it is extremely useful to
establish a designated Nodal Agency within government, and invest in the training of its
staff.
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e Lack of local private ICT industry — Many emerging market countries lack private ICT
industries that are sufficiently developed to partner with the government on e-Governance
PPP projects.
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3 PPP Models and Their Variants

Public-private partnership’s (PPPs) can take a range of types encompassing various roles, ownership
arrangements, and allocations of risk between the private and public partners. These different types
are called PPP models. Common examples of different models are management contracts, lease,
build-own-operate (BOO) contracts, and build-operate-transfer (BOT) contracts. In the roads sector,
BOT is a common PPP mode, with revenues for the private operator often being from tolls (BOT Tolls
contract) or from a fixed annual/semi-annual payment (BOT Annuity contract).

This section provides more detail on the main PPP model alternatives. It is important that
practitioners understand the various PPP modal options and their applicability or appropriateness to
specific type of a situation. After reading this section the user should have acquired an
understanding that will aid them in selecting the appropriate PPP mode.

The PPP modes that have common characteristics can be grouped into ‘families’. Within these
families lie a vast range of possible modal combinations and variations to suit the particular project.
These variations, which are sometimes subtle and embedded deep in the contractual detail of the
project, are too many to be discussed here. The task of defining a project to this level of detail and
defining it in the contract will usually be carried out by specialist transaction advisors.

3.1 Project Characteristics Affecting Choice of PPP Mode

The different modes and variants of them will be appropriate to different projects. This will depend
in particular on the nature of the service or output required, which in turn depends on the sector
and sub-sector, and the political and economic climate in which the PPP will be carried out.

The key aspects that define the PPP mode are:

e Does the PPP involve building new assets to provide the service (capital expenditure
project), or are the required services for operations and management only?

o Which roles will the private sector carry out? For example, who will provide the initial capital
for the hardware procurement? Who will design and develop the solution?

e Who will have ownership of the assets during the PPP and when the PPP ends?

o What will be the duration of the PPP contract?

o How are the various project risks allocated between the private and public partners?

¢ What will be the major revenue source for the project? For example, will it be from charges
to users (user charges), or payment from Government (eg Quarterly fixed payments minus
penalties)?

e Is demand for the e-Governance service expected to be stable over the period of the
contract?

New or existing assets — Be-Spoke developments, which include major capital expenditure to build
new infrastructure, have different requirements to the maintenance of existing IT assets.

Page 31 of 125



Guidance Notes : Model RFP Templates for Public Private Partnership

The scope of potential private sector roles is broader in green-field projects. The chosen PPP mode
will reflect whether the private sector will be responsible for the design, finance and construction of
the project (eg DBO agreement or a variation) or only some of these roles.

Ownership flexibility — There may be legal restrictions on public ownership. Other practical issues
need to be taken into account in deciding ownership, such as strategic ownership of the data.
Restrictions on ownership rule out PPP modes that specifically contain ownership aspects, such as
Build-own-operate (BOO) and its variants (eg. BOOT). In this case other options such as lease
management contracts, BOT, BTL, could be considered.

Lifetime of the IT assets and scale of initial investments — IT infrastructure assets that involve large
upfront capital costs, such as roads, require long timeframes for cost recovery. Such assets may be
suited to long-term contracts (eg BOT, BLT etc). However, long timeframes also bring greater risk of
future unknowns. The public sector may be required to take on some of these risks by providing
some guarantee to cost recovery in order to attract private sector project finance. For example, for a
e-District project for which provisioning of caste certificate is one of the services, the future traffic
volumes are uncertain.

The PPP might be structured with annuity payments rather than being toll-based, to reduce the
revenue risk to the private operator. The willingness or ability of the public sector partner to meet
these risks is a further factor to be considered in determining the length of contract. For example, if
facilities to support long-tenor debt are not available shorter term contracts with renewal clauses
may be appropriate.

The nature of the service to be provided and the supporting infrastructure assets — More broadly,
the nature of the end-user service itself will tend to favour a type of contracting structure. This is
related to the capital cost structure (scale and timing) and the nature of the assets (physically fixed
to their location or transportable).

Large IT assets, solution and service infrastructure assets tend to be natural monopolies and require
some form of institutional price and quality regulation, either within the terms of contract or by a
dedicated regulatory agency.

Cost recovery options — Whether the revenue from the PPP will be from a user-charge or a
management fee or annuity paid by the public sector has important implications for the nature of
the risk sharing.

Stability of demand for the services required — long-term PPP contracts are best suited to the
provision of services which are not expected to change much through time. These projects have
lower risk of unforeseeable outcomes compared with projects whose services are subject to change,
for example in sectors that are subject to rapid technological change. (for e.g. Income Tax returns).
In some cases it may be necessary to provide the project with some protections from competition in
order to reduce volume and revenue risk.
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3.2 PPP Models

The various PPP model variants can be summarized as follows:

Table 3 : PPP Model and their characteristics

Broad category  Main Variants Ownerships of Responsibility Assumption of Duration
Capital Assets of investment risk contract
Managed Outsourcing Public Public Public 1-3 years
Services / | Maintenance Public Public/Private Public/Private 3-5 years
Management Management
Contract Operational Public Public Public 3-5years
Management
Turnkey Public Public Public/Private 1-3 years
Affermage / | Affermage Public Public Public/Private 5-20 years
Lease Lease’ Public Public Public/Private 5-20 years
Concessions Franchise Public/Private Public/Private Public/Private 3-10 years
BOT® Public/Private Public/Private Public/Private 15-30 years
Private BOO/DBFO Private Private Private Indefinite
ownership  of | PFI’ Public/Private Private Public/Private 10-20 years
assets and PFI | Divestiture Private Private Private Indefinite
type

The main features of each of the broad categories of the PPP models are discussed next.

Managed Services / Management contracts

A Managed Services / Management contracts is a contractual arrangement for the management of a
part or whole of a public enterprise by the private sector. Management contracts allow private
sector skills to be brought into service design and delivery, operational control, labour management
and equipment procurement. However, the public sector retains the ownership of facility and
equipment. The private sector is assigned specified responsibilities concerning a service and is
generally not asked to assume commercial risk.
The private contractor is paid a fee to manage and operate services. Normally, the payment of such
fees is performance-based. Usually, the contract period is short, typically three to five years.
The main pros and cons of this model include the following:
Pros:

e Can be implemented in a short time.

o Least complex of all PPP models.

¢ Insome countries, politically and socially more acceptable for certain projects

> Build-Lease-Transfer (BLT) & Lease Renovate Operate Transfer are a variants.

® Build-Operate-Transfer (BOT) has many other variants such as Build-Transfer-Operate (BTO), Build-Own-Operate-Transfer (BOOT) and
Build-Rehabilitate-Operate-Transfer (BROT).

" The Private Finance Initiative (PFI) model has many other names. In some cases, asset ownership may be transferred to, or retained by
the public sector.
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Cons:
e Efficiency gains may be limited and little incentive for the private sector to invest.
o Almost all risks are borne by the public sector.
e Applicable mainly to existing infrastructure assets.

Turnkey

Turnkey is a traditional public sector procurement model for infrastructure facilities. Generally, a
private contractor is selected through a bidding process. The private contractor designs and builds a
facility for a fixed fee, rate or total cost, which is one of the key criteria in selecting the winning bid.

The contractor assumes risks involved in the design and construction phases. The scale of
investment by the private sector is generally low and for a short-term. Typically, in this type of
arrangement, there is no strong incentive for early completion of the project. This type of private
sector participation is also known as Design-Build.

The main pros and cons of this model include the following:
Pros:

e Well understood traditional model.

o Contract agreement is not complex.

e Generally, contract enforcement is not a major issue.

o The private sector has no strong incentive for early completion.

o Allrisks except those in the construction and installation phases are borne by the public
sector.

e Low private investment for a limited period.

e Only limited innovation may be possible.

Affermage/Lease

In this category of arrangement, the operator (the leaseholder) is responsible for operating and
maintaining the infrastructure facility (that already exists) and services, but generally the operator is
not required to make any large investment. However, often this model is applied in combination
with other models such as build-rehabilitate-operate-transfer. In such a case, the contract period is
generally much longer and the private sector is required to make significant investment.

The arrangements in an affermage and a lease are very similar. The difference between them is
technical. Under a lease, the operator retains revenue collected from customers/users of the facility
and makes a specified lease fee payment to the Nodal Agency. Under an affermage, the operator
and the contracting authority share revenue from customers/users.

In the affermage/lease types of arrangements, the operator takes lease of both infrastructure and
equipment from the government for an agreed period of time. Generally, the government
undertakes the responsibility for investment and thus bears investment risks. The operational risks
are transferred to the operator. However, as part of the lease, some assets also may be transferred
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on a permanent basis for a period which extends over the economic life of assets. Fixed facilities and
land are leased out for a longer period than for mobile assets. Land to be developed by the
leaseholder is usually transferred for a period of 15-30 years.

Lease Renovate Operate and Transfer (LROT) is a variant of Lease contracts. This is a contractual
arrangement whereby an existing infrastructure /facility is handed over to private parties on lease,
for a particular period of time for a specific purpose of renovating the facility and operating it for a
specific period of time; on such terms and conditions as may be agreed to with the Government for
recovering of the costs with an agreed return and thereafter transferring the facility back to the
Government.

The main pros and cons of this model include the following:
Pros:
e Can be implemented in a short time.
e Significant private investment possible under longer term agreements.
¢ Insome countries, legally and politically more acceptable for strategic projects like ports and
airports.

e Has little incentive for the private sector to invest, particularly if the lease period is short.
o Almost all risks are borne by the public sector.

o Generally used for existing infrastructure assets.

o Considerable regulatory oversight may be required.

Concessions

In this form of PPP, the government defines and grants specific rights to an entity (usually a private
company) to build and operate a facility for a fixed period of time. The government may retain the
ultimate ownership of the facility and/or right to supply the services. In concessions, payments can
take place both ways: concessionaire pays to government for the concession rights and the
government may pay the concessionaire, which it provides under the agreement to meet certain
specific conditions. Usually, such payments by the government may be necessary to make projects
commercially viable and/or reduce the level of commercial risk taken by the private sector,
particularly in a developing or untested PPP market. Typical concession periods range between 5 to
50 years.

The main pros and cons of this model include the following:
Pros:
e Private sector bears a significant share of the risks.
e High level of private investment.
o Potential for efficiency gains in all phases of project development and implementation and
technological innovation is high.

e Highly complex to implement and administer.
o Difficult to implement in an untested PPP market.
e May have underlying fiscal costs to the government.
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e Negotiation between parties and finally making a project deal may require long time.
e May require close regulatory oversight.
o Contingent liabilities on government in the medium and long term.

In a Build-Operate-Transfer or BOT type of concession (and its other variants namely, Build-Transfer-
Operate (BTO), Build-Rehabilitate-Operate-Transfer (BROT), Build-Lease-Transfer (BLT) type of
arrangement), the concessionaire makes investments and operates the facility for a fixed period of
time after which the ownership reverts back to the public sector. In a BOT modal, operational and
investment risks can be substantially transferred to the concessionaire.

In a BOT model, the government has, however, explicit and implicit contingent liabilities that may
arise during the course of the project.

By retaining ultimate ownership, the government controls the policy and can allocate risks to parties
that are best suited to assume or remove them. BOT projects may also require direct government
support to make them commercially viable.

The concessionaire’s revenue in a BOT project comes from managing and marketing of the user
facilities. Concessions for BOT projects can be structured on either maximum revenue share for a
fixed concession period or minimum concession period for a fixed revenue share, a combination of
both, or only minimum concession period.

There is very little difference between BOT and BOOT. In fact these terms at times are used
interchangeably. A BOOT structure differs from BOT in that the private entity owns the works.
During the concession period the private company owns and operates the facility with the prime
goal to recover the costs of investment and maintenance while trying to achieve higher margin on
project

Private Finance Initiative (PFI)

In the private finance initiative model, the private sector remains responsible for the design,
construction and operation of an infrastructure facility. In some cases, the public sector may
relinquish the right of ownership of assets to the private sector.

In this model, the public sector purchases infrastructure services from the private sector through a
long-term agreement. PFI projects, therefore, bear direct financial obligations to the government in
any event. In addition, explicit and implicit contingent liabilites may also arise due to loan
guarantees provided to the lenders and default of a public or private entity on non-guaranteed
loans.

A PFI project can be structured on minimum payment by the government over a fixed contract

tenure, or minimum contract tenure for a fixed annual payment, or a combination of both payment
and tenure.
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In the PFI model, asset ownership at the end of the contract period is generally transferred to the
public sector. Setting up of a Special Purpose Vehicle (SPV) may not be always necessary (see
discussion on SPV in the following section). A PFI contract may be awarded to an existing company.
For the purpose of financing, the lenders may, however, require the establishment of an SPV. The
PFI model also has many variants.

In a PFI project, as the same entity builds and operates the services, and is paid for the successful
supply of services at a pre-defined standard, the SPV / private company has no incentive to reduce
the quality or quantity of services. This form of contractual agreement reduces the risks of cost
overruns during the design and construction phases or of choosing an inefficient technology, since
the operator’s future earnings depend on controlling the costs. The public sector’s main advantages
lie in the relief from bearing the costs of design and construction, the transfer of certain risks to the
private sector and the promise of better project design, development and operation.

The main pros and cons of this model are summarized below:

Pros:
e Private sector may bear a significant share of the risks.
» High level of private investment.
= Potential for efficiency gains and innovation is high.
= Attractive to private investors in an untested or developing PPP market.
e Most suitable for social sector infrastructure projects (schools, dormitories,
hospitals, community facilities, etc.).
Cons:

e Complex to implement and manage the contractual regimes.

e Government has direct financial liability.

e Negotiation between parties may require long time.

= Regulatory efficiency is very important.

e Contingent liabilities on the government in the medium and long term.

3.3 Which model to select?

The answer to this question needs careful assessment of many things. Each model has its own pros
and cons and can be suitable for achieving the major objectives of private-private partnership to a
varying degree. Special requirements and their technological development, legal and regulatory
regimes, and public and political perception about the services in a sector can also be important
factors in deciding the suitability of a particular model of PPP.

There is no single PPP model that can satisfy all conditions concerning a project’s locational setting
and its technical and financial features. As an example, for a new project, a BOT type of model may
be quite suitable in a matured PPP market while a PFl or BOO type of models may be more
appropriate in a developing/untested market.

However if we look at the NeGP requirements and the focus on the outcome of the project,
BOT/BOOT model seems to be the most appropriate. The key benefit which the Government gets in
this model is that the PPP Vendor gets paid on the basis of transactions. Hence it is “outcome
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focused mode” and all the risks related to the development and maintenance of the IT
infrastructure is that of the private sector.

However there is significant maturity required (and highlighted in this model documents) in the
market and the procurer to make this model a success.

3.4 PPP Supporting Environment

PPPs, by nature, rely on a supporting environment that must be created and sustained by the public
sector. This is a very important aspect of the public side of the partnership. In addition, there also
are certain aspects in the private sector that are required to support a PPP. This chapter covers the
main components of the PPP supporting environment. The presence and strength of these in the
particular jurisdiction will have a large impact on how easily and successfully a PPP can be carried
out.

The PPP Suitability supporting environment is dependent on:

e Public sector PPP capacity and experience
e Private sector appetite and capacity
e Legal environment and policy support for PPPs

3.4.1 Public Sector PPP Capacity and Experience

PPPs create requirements on the public sector for the management of the whole PPP process. In
order to enjoy the potential cost savings from a PPP the PPP process needs to be carried out
efficiently and effectively.

The PPP development and management process entails costs of its own that are additional to the
cost of traditional public sector procurement. The efficiency of the public sector capacity to manage
the PPP process is improved when:

o There are clear, streamlined and appropriate procedures for the preparation, review and
clearance / approval of a PPP

¢ Responsibility for the management of the process is clearly allocated

o The Sponsoring Authority has access to the skills required to procure PPPs, specifically legal,
technical and financial expertise

e Staff within the Sponsoring Authority is experienced with the steps in the PPP process or
have access to guidance

e Sponsoring Authorities have access to supporting resources, including advice and manuals

o APPP focal point has been established that can provide advice and assistance on developing
and managing PPPs. The focal point can take various forms such as a PPP Cell, Project
Development Agency, line ministry team etc.

e Activities and functions that are common to PPPs (for example, across sectors) are
centralised and streamlined so that wasteful duplication is avoided
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¢ Asingle window clearance is available to speed up the clearance process
o The Sponsoring Authority has a clear plan for managing the PPP during the operation phase

Previous experience is considered to include PPP projects that have progressed to at least Bidding
with all project documents concluded and approved and, ideally, where contracts have been
successfully concluded. Another critical aspect is whether the Sponsor has experience with
monitoring and enforcing a PPP contract during its operating life. This means monitoring the
performance of the private partner against the requirements of the contract and enforcing the
standards set forth in the contract, including any penalty and reward clauses.

Sponsoring agencies that have implemented PPPs in the past will naturally be better placed to
implement a new one. However, PPPs are still possible for Sponsors with limited or no previous
experience providing they have access to a range of assistance and advisors. In this way Sponsors
will develop experience and capability in PPPs.

3.4.2 Institutional Framework

An institutional framework for PPPs should be in place. This framework will define the roles,
responsibilities and decision-making authorities in the PPP process. The key institutional
components of the framework often include:

e Sponsoring Authorities - Nodal departments located within the sponsoring agencies (State
or municipal-level line departments, agencies and other administrative bodies empowered
to implement PPPs in their activity area).

e Acentral PPP agency for e-Governance projects, a PPP Cell needs to be created for effective
co-ordination of critical activities. The key functions of a PPP Cell include:

— Creating coordinated, efficient machinery for PPPs whereby viable transactions are
tendered to the market and, by bringing economies of scale to the process, lowering
the costs of each transaction

— Identifying, conceptualizing and creating a shelf of projects and recommending
approval of suitable projects for implementation as PPPs

— Ensuring rigorous adherence to managing effective and transparent Bidding
processes

— Developing internal evaluation guidelines in consultation with the respective
Departments to evaluate and assess the projects

— Inspecting, visiting, reviewing and monitoring any PPP Project under implementation

— Conducting/recommending exposure visits and training programmes on PPPs

¢ A Project Management Unit (PMU) may be created to support the sponsoring agency with
assistance and funding through the project development steps and contract management
during operations stage.

e Funding initiatives such as Project Development Funds, Viability Gap Funds or
Infrastructure Funds. Coordination with these funds is usually via the PPP Cell.
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e Approving Authorities, usually consisting of a high-level final-approval committee and a
lower-level clearance committee. Other associated entities may provide comments to these
committees.

3.4.2.1 Clearance / Approval Processes

The clearance / approval process provides important oversight to the PPP process. Clearances and
approvals should be required at several stages of the PPP development process and at different
decision-making levels depending on the stage, value and type of project. The process should ensure
that there are sufficient checks on the use of public resources in developing PPP projects and on the
projects that are selected, while imposing as little additional cost on the PPP development process
as possible (costs are incurred in preparing submissions and in time spent waiting for decisions).

A single clearance window can be provided to streamline and speed up the clearance process. The
case studies provide examples of PPPs that were delayed because they required multiple or complex
clearances. These cases provide examples of where a single clearance window, if one had been
available, might have improved the efficiency of the PPP development process.

3.4.2.2 Public Sector Funding Assistance for PPPs

Viability Gap Funding (VGF) is designed to provide capital support to PPP projects which would not
otherwise be financially viable. VGF has the effect of reducing the revenue required to recover costs
and provide a financially attractive return for the private sector.

A Viability Gap Fund has been established at the Centre and some States have also established State-
level VGF schemes for the Infrastructure projects. However the e-Governance or ICT sector is not
covered. Hence the same may be required to be budgeted separately by the concerned
department or the State Government. Alternatively, DIT (Gol) may like to discuss with Department
of Economic Affairs and get it included as one of the sectors which can be taken up Viability Gap
Funding.

3.4.3 Private Sector Appetite and Capacity

For a PPP to be successful and least-cost, there needs to be a healthy level of competition among
potential bidders. This means there are a number of potential private partners actively participating
in the market for PPP projects, each with the technical and financial capacity to undertake the
project.

Assessments of private developer interest can be made from the response to previous PPP
opportunities, either in the same State or authority or elsewhere in India for similar projects. The
best indicator is the number of firms submitting bids following pre-qualification. The number of
responses to pre-qualification notices can also be used to help assess interest. Where no similar
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projects exist, then evidence of private sector interest might include the number of visits made by
potential developers to discuss project opportunities and other enquiries received.

The risk that there won’t be enough interest and competition for the PPP among the private sector
has two clear consequences: failure at the procurement stage or a weakened procurement exercise
that results in poor value for money for the public sector.

If the PPP fails to attract bidders at the procurement stage there will be a cost to the public sector in
terms of the resources that were put into developing the project and preparing the bid. If very few
bidders respond to the bid but procurement goes ahead it is much more likely that the value for
money from the PPP will be reduced as a result of weakened competitive pressures. It should be
noted that this can mean both a worsened financial outcome for the public sector and lower quality
of services.

Three levels of private partners may be targeted: firms based locally to the project (in the same State
or municipality), national firms, and international firms.

The Sponsoring Authority may invite bids from Indian firms active in other States and at the national
level and from international firms. In addition to adding to the competitiveness of the market for
PPPs, international firms can bring valuable experience and knowledge transfer to both public and
private partners in India.

Potential private sector partners will be required to meet minimum criteria with regards to their
ability to carry out the technical, financial and operational aspects of the project. The pool of
potential private sector providers will be largest for small projects and those using PPP modes for
which the transfer of roles and risks to the private sector is relatively lower, for example in
management contracts.

3.4.4 Legal Environment and Policy Support for PPPs

PPP laws and regulations should cover the whole PPP cycle.

3.4.4.1 Functions of the Economic Regulator

While typically the Nodal Department or the IT department acts as the economic regulator, it is
better to have a common third party for all e-Governance projects at a State or Centre as the case
may be. Typically, the economic functions of a regulator include the authority to:

e Issue, review and cancel licenses

e Establish standards for the terms and conditions of supplying ICT goods and services

e Regulate service charges

e Make market rules for the sector

e Monitor performance of the regulated entities.

o Arbitrate and settle disputes.
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Normally, where the establishment of a regulatory entity can be justified on public interest grounds,
independent regulation rather than regulation by a government department is generally favored.
However, fully independent regulation is not always achievable in the short-term, but it should be an
explicit or longer term objective and should be reflected in the way that service is regulated from the
outset.

Even where independent regulation is established, experience suggests it can be ineffective,
captured or subverted by special interest groups, including government. The basis of any proposed
regulatory structure should be fully analyzed, namely:

e its real independence from special interests of any of the parties to the regulation, including
any government-owned participants in the industry;

o the effectiveness of its legal rights and obligations to meet its regulatory objectives; and

o the skills and resources available to it to carry out its functions on a continuing basis. In
some countries resource constraints may suggest the desirability of a multi-sector regulator
or the contracting out of some regulatory functions.

Specialist Nodal Agencies or departments, and advisors should be created at State as well as
National level and they should consider how to give support to governments to establish appropriate
regulatory regimes. They should also try to ensure availability of financing and skills for at least a
basic regulatory system:

e PPP procedures

e Asset valuation,

e Regulatory accounting methods,

o Efficiency measurement techniques,
e Consultation processes

Monitoring of regulatory performance should thereafter be an important part of the project
monitoring.

3.4.4.2 How the Regulator Would Operate

The regulator should:

e operate in a transparent manner and pro-actively provide information to stakeholders about
regulatory matters under consideration, decisions taken and the rationale for decisions.

e encourage stakeholder participation in regulatory decision-making by convening public
meetings on regulatory matters at which stakeholder comments would pro-actively
solicited.

o setforth the principles and procedures by which it will review and approve tariffs.

o also help create an environment that encourages private sector participation (PSP) and PPPs.
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3.4.4.3 Laws that Enable or Do Not Limit PPPs

Since they are contractual arrangements, the legal environment is very important to PPPs. At a
minimum, existing legislation and other legal requirements must not prohibit the use of PPPs. In
particular, it must be permitted for private firms to provide the services that are the subject of the
PPP.

The general legal structure may include aspects that prohibit PPPs or, while not prohibiting PPPs,
create legal barriers that inhibit them. In cases where there is no prohibition on a particular PPP,
private sector partners may still not find the project sufficiently attractive unless the legal
framework is stronger and clearer, granting them sufficient comfort that their investment will be
protected and the terms of the contract honoured.

This general legal enablement of PPPs can cover a wide range of areas, such as:

e regulation of tariffs

e award of the PPP

e what secondary approvals are required and how these can be obtained

o dispute resolution options (right to arbitration etc)

o right to sell/grant security over the assets

o rights to exclusive service (monopoly), existing or able to be assigned

e protections of foreign exchange convertibility, to enable repatriation of proceeds from the
project (in the case of foreign investment)

Without a strong framework in some of these areas, bidder either will not be interested in the
project, or may demand higher returns, government guarantees or other compensations for the
legal and regulatory risk they perceive.

When a PPP policy is established a legal review should be carried out as part of an overall
assessment of the enabling environment for PPPs. This involves analysis of legislation and other legal
requirements governing all aspects of PPP schemes. The legal review will make an assessment of
regulatory requirements (such as permissions) for, and any legal barriers to, implementation of the
project as a PPP. It should also highlight where it may be necessary or desirable to introduce new
legislation or amend existing legislation so as to enable the project to take place, to provide a clearer
legal basis for the PPP scheme or to provide the necessary regulation of the infrastructure services.
However, sufficient legal support can be achieved through reliance on the supporting legal
framework embodied in existing laws, regulations and judicial decisions, often with amendments
where necessary to ensure the necessary powers to participate in PPPs are vested in the public
sector agencies.

Dispute resolution and arbitration processes are also an important part of the supporting legal
environment.

International experience has proven that a well designed PPP enabling environment includes a legal
and regulatory framework that clearly articulates government policy on PPP- and are usually in
place in robust e- PPP programs at any level of government. The typical areas where it can assist are
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e PPPLaws

e PPP Central Body

e PPP Guidelines

e Financial Instruments

e Contract Compliance and Dispute Resolution Procedures
o Asset Ownership Guidelines
e Labor Laws

e TaxLaws

o Digital Signature Laws

e Sector Regulations

e Independent Regulator

o Competition Law

e Stakeholder Consultation

3.4.4.4 The Necessary Levels of Institutional and Regulatory Capacities

The creation of a regulator alone (i.e., the passage of enabling legislation) is not enough where there
is neither institutional history of regulation nor adequate training in regulatory principles for those
who are charged with the responsibility of being regulators.

Thorough organizational planning, including the recruitment and training of regulators and their
staffs should precede operationalization of the regulatory body. A principal objective of the
independent regulator is the creation of an environment that will provide prospective private sector
investors with a degree of security and that encourages investments critical to the nation's economic
development through the PPP medium.

A newly constituted regulator including organizational issues such as insufficient or untrained staff
and inadequate secondary legislation (rules, regulations and procedures) will convey to potential
investors a high degree of risk that could have a negative impact on their interest in PPP projects.
The timing of regulatory start-up is also important with respect to PPP projects that are well along in
the pipeline. Serious investors who have been working with the Government for many months (or
even years) to approach a deal with respect to an important ICT infrastructure project may be
apprehensive about the possible implementation of a regulator. Without a track record, what
certainty does the investor have that its long-term deal with the Government will survive under their
purview? Bilateral contracts — i.e., Regulation by Contract — may address these concerns over the
near term, but it is only over time and with dedication to implementing internationally accepted best
practices that the regulator will develop the credibility that an effective regulatory framework is
intended to provide.

Regardless of the interim structure, the elementary principles of freeing the conditions of market

entry and the level of market pricing from unilateral control (either political, or the influence of one
stakeholder group) are not in dispute. They form the generally accepted preconditions for the
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attraction of investment in ICT infrastructure and e-Governance that are essential for national and
regional development.
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4 OQverview of the PPP Process

Identifying, developing and implementing a project as a PPP involves a series of steps and should be
undertaken following a clear process. This should cover specifically the following phases:

4.1 Identify and Structure Feasible PPP Projects

Carefully following the stages of the PPP Project Life Cycle is key to identifying and structuring
feasible PPP projects, including distinguishing appropriate business models for operators and key
considerations for governments. The stages of the PPP Project Life Cycle are as follows:

Project Identification — the Project Sponsor, which is the government body that proposes the
project, identifies and prioritizes its list of potential PPP projects. At the Project Identification
stage, the project sponsor performs the analysis outlined in Figure below. The output of this
process is the “Indicative Implementation Plan”. Most PPP projects place a heavy emphasis on
technical assistance to project sponsors at the project identification level so that they will be
better able to generate a viable project. Much of such technical assistance is focused on business
basics, because the government officials involved in procurement have traditionally focused on
engineering and contracting, rather than on the business analysis required for PPP projects.

Initial
output specification

Value for
money
assessment

Preliminary
risk assessment

Bankability
assessment

Legal viability
specification

PPP option
selection

Parameters for
final VFM
assessment

Indicative
Implementation
plan

Aninitial assessment of benefit of delivering citizen services, which is based on the conclusions of the
Project Appraisal and provides a high level definition of what is required in terms of service delivery.

Avalue for money assessment, involving the identification of factorsthat will determine whether a
project is likely to represent value for money, and a qualitative assessment of the potential of the project
to deliver those factors, using tools such as precedent review and market.

A preliminary risk assessment, including the identification and quantification of key risks, initial
allocation of risk between the public and private sectors, and an assessment of whether sufficient risk
transfer is possible to merit a PPP approach. Preliminary views on the key contractual issues should also be
included,

A bankability assessment of any project that may be part or wholly financed by the private sector. The
bankability assessment should establish the financing issues that need to be addressed priorto a
procurement proceeding as well as those that will need to be reflected in contract documentation.

Alegal viability assessment, to assess whether the Contracting Authority has the legal ability to enter
into a Public Private Partnership contract. The legal viability assessment should also consider the legal
implications of the project in relation to existing employees, assets and contracts.

A PPP option selection, involving the selection of the contractual form and scope of Public Private
Partnership that most closely meets the strategic objectives of the project and offers greatest scope for
value for money.

Identification of the parameters to be used at the end of the procurement process to test whether the
preferred PPP tender represents value for money. In some cases this will involve the preparation of a
Financial Comparator.

An indicative implementation plan describing the organizational structures required to manage the
procurement, and setting out an indicative timetable with target completion dates for the main activities
involved in the procurement of the project.

2. Project Development — with the technical assistance, the Project Sponsor conducts research and

analysis to determine financial and economic feasibility. At the project development stage, the
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feasibility analysis begins with a compilation and a basic updating of all previous studies, to
create a prefeasibility study. If the pre-feasibility study indicates probable financial and
economic viability, then the project sponsors will move forward into a feasibility study, for which
new research and analysis will be required to build on the results of the pre-feasibility study.

The general contents of a feasibility study include:

o Market analysis and project scope, to assess the need for and appropriate scope of the
project, building on the work already done at the strategic planning and pre-feasibility
stage. This would include:

— Needs analysis — does the project meet an end-user need? Does it contribute to
meeting the objectives of the sponsoring authority? Who will the users be?

— Options analysis — what is the best option for meeting the service need: a no-
asset solution, existing assets, or new assets?

— Define the output — what services will the project provide?

— Estimate and forecast demand — what level of demand is there for the outputs /
services from the project, and how much are users willing to pay (what is the
value of the demand)?

e Social and environmental feasibility, including the requirements for impact assessments
and for the associated mitigations

e Technical feasibility and technical parameters based on the market analysis, including
specification of required facilities and scenarios of project size, for use in preliminary
project design

o Risk studies and refined PPP mode — Assessment of the risks associated with the project,
study of which party is best able to bear each risk, and refinement of the PPP mode
selected at the pre-feasibility stage

e Preliminary cost assessment, to within a sufficient £% range based on the technical
specification and assessed project risks

e Financial analysis and due diligence, incorporating a projected revenue structure (eg.
Proposed tariff, required annuity) and assessing any need for financial support from the
public sector

e Economic feasibility — Assessment of overall net economic benefit of the project,
incorporating estimated project benefits and costs including non-market factors such as

those from the social assessment.

e Other PPP due diligence activities, including value-for money analysis if data is available
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e Project implementation schedule, including an outline of the proposed PPP procurement
and award process through to technical and financial close, an outline of the
construction schedule and target operation date, and any phasing that is planned for
project extensions or ongoing development.

3. Project Assessment — the Nodal Agency assesses the proposed project’s feasibility, and the
Project Sponsor conducts a “market sounding” to gauge investor interest. At the project
assessment stage, the results of the feasibility study are evaluated and the key inputs to the
financial projections are manipulated to generate a sensitivity analysis. Key financial ratios will
be evaluated. Realistic time frames and costs for concluding all necessary land acquisition,
environmental clearances, extraction permits, etc. will be put into procurement documents and
shared with prospective Bidders.

4. Project Structuring — the Nodal Agency assists the Project Sponsor in structuring the risk
allocation, contractual relationships, and financing arrangements. At the project structuring
stage, the results of the “market sounding” will be used to structure the contractual
relationships, risk allocation, and financing design. The output of this stage is the draft Contract
Agreement (PPP), which will be shared with the bidders to inform them of the probable
contractual obligations of the parties.

5. Procurement — with assistance from the Nodal Agency, the Project Sponsor conducts fair, open,
and competitive procurement via EOl and RFP. In the project procurement stage, a lot of
information is received from the bidders, both in their technical proposals and in their financial
proposals that will give the project sponsors considerable feedback on their feasibility analysis.
Because PPP procurement is focused on service delivery rather than the engineering
specifications of traditional procurement, the private sector innovation is enabled and the
project sponsors can use the various approaches the bidders propose to achieve the service
delivery in order to fine-tune the feasibility analysis.

6. Contract Management — the Project Sponsor conducts contract negotiations and, with
assistance from the Regulator, implements monitoring and enforcement. In the contract
management phase, which begins with the contract negotiations, the project sponsors will get
further feedback from the Bidders. The focus of the feasibility analysis, at this stage, will be on
risk allocation and further refinement of the mechanisms by which the parties will manage their
allocated risks in the contract.

4.2 Financial Assessment of PPP Projects

For PPP projects, financial analysis forms a key element of the due diligence to be undertaken. Both
the private sector and contracting authority need to know the project's projected financial
performance and for the public sector this is provided by the project analysis stage. The analysis will
also indicate whether the project needs fiscal support and/or guarantees from Government.
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Clearly, the assumptions used by the public and private parties may not/will not be the same. This
would account for the differences in the results from financial analysis. Very likely these differences
will be a basis for negotiation at a later stage.

Financial analysis uses costs and revenues and is focused on assessing the project from an
investment viewpoint, usually from the point of view of the private sector or a corporation
(sometimes referred to as a Special Purpose Vehicle or Company (SPV or SPC)), specially created for
the execution of the project. The financial analysis is based on the standard methodology used by
the private sector, and by the public sector for private sector oriented projects, in the analysis of
project feasibility. The financial analysis uses debt service, the commercial weighted cost of capital,
the return on equity and is expressed in current terms (i.e. with inflation/escalation). It therefore
differs from the standard financial analysis used by donor agencies and public sector.

It should be assumed, at least initially, that PPP projects will either not need any financial support
from the government, or if needed, such support will be targeted and minimized.

Based on its assumptions, the financial analysis is able to show:

o If the project is financially viable and sets out the financial performance, including direct
financial risk, of the project over its life. It should be noted that all risks have a financial
dimension. Direct here is used in the sense of sensitivity of the project's financial
performance to the variables used in the model e.g. service charges, demand, costs etc.;

e What would be needed to make the project viable if it turns out to be only marginally viable;
and

e The clear identification, approximate costing and timing of any proposed project support
measures, and through which support may be provided, minimized and scheduled.

In order to assess a project in financial terms, it is necessary to develop a Financial Model.
1. Financial Model Inputs

By necessity, this is usually more complicated than the economic analysis in that in particular (i)
revenue streams and (ii) debt servicing need to be detailed and projected based on a number of
scenarios and assumptions. However, economic analysis of large multi facetted development
projects can be equally complex.

The following are the prime factors needed to be input to a financial model:

e Financial Project Costs (hardware, software development, data entry, site preparation etc.)
and by the year incurred

e Demand (users, transactions)

e Annual Operating and Maintenance Costs (base year estimate plus an inflation related
increase or can be related pro rata to the inflation related revenue)
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e Types of Equity & Debt to Equity Ratio (usually varies between 80:20 and 60:40, commonly
70:30) — (even if internally funded, this analysis needs to be done to evaluate the financial
viability)

e Weighted average (opportunity) cost of capital

e Tax rates (national corporate rates)

e Depreciation allowed

Costs can be calculated by building up direct, indirect and overhead costs based on historic data or
more usually as a percentage of project costs or as a percent of revenue. It should be noted that
historic/actual data is paradoxically usually quite unreliable (sometimes unavailable) and the
percentage (rule of thumb) basis at least as good and much easier to generate at this stage.

All projects suffer from forecasting difficulties and this should be borne in mind at both the modeling
stage and risk assessment stage where inaccuracies in demand forecasts may substantially outweigh
uncertainties in other model inputs/assumptions.

Project costs will be initially in base year values (i.e. when the analysis is undertaken) but price
contingency will be added for each solution development year and revenue and costs inflated by an
appropriate index. The Request for Proposals (RFP) should include this proposed index, or the
transaction, usage, subscription charges.

Transaction/usage charge escalation should be a criterion in bidder procurement allowing bidders to
compete on initial as well as future rates.

2. Financial Model Outputs

The model then outputs the Profit and Loss statement and the Cash Flow statement providing
estimates of the key data for each project year. (Other supplementary accounting outputs are
usually needed later, such as balance sheets). These statements show:

e The overall project cash flow.

e The cash flow available to the equity participants (investors).

e Profitability/Viability: The Financial Internal Rate of Return/Return on Equity (project
FIRR/or project ROE).

e Cost recovery; the number of years to pay back the equity investment (the norm is ~3 years
for commercial and ICT/E-Gov projects)

e Debt Service Cover Ratio (the projected cash flow must, at a minimum, be adequate to
finance the projected debt service. (The usual requirement is that the net cash flow each
year must be at least 1.2 times (depends on the risk profile) the debt payment due in that
year)

e The estimated NPV

e Quantitative risk analysis are also increasingly standard model outputs.

e Together, these make up most of the quantitative basis of bankability, although other
aspects can also be important such as non-quantified risk.
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3. Financial Model Assessments
Models can be used to assess the:

e Length of contract needed to generate an acceptable return on equity.

e The financial impact of different types of debt and equity and thus the optimum debt equity
ratio.

o Losses in early years (if applicable) that need to be met by the PPP concessionaire (and/or by
fiscal support/guarantees).

e Fiscal support that may be needed (and as input to the projection of the cost of guarantees)

e The financial impact and the subsequent optimum timing of the 'claw back’ of subsidies
(fiscal support).

e Corporate Tax revenue to government (when profits are made).

e Impact of changing key variables such as transaction/usage costs, projects costs etc.

e Government returns if an equity participant (and if on different terms to the private sector
e.g. secondary equity).

Hence key parameters are input to the model which then produces the financial estimates from
which decisions on the PPP project can be made.

Generally, if a project is financially viable, it is usually economically viable. However, an economically
viable project may or may not be financially viable as the revenue may not be adequate (user
registration traffic or transaction charges or both).
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TIPS FOR BID PROCESS FOR PPP PROJECTS
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5 Choosing The Best-Suited Procurement Method

5.1 Procurement Strategies

The objective of this section is to guide the project team in their selection of a transparent and
objective procurement strategy which is suitable to the PPP mode selected for the project.

The diagram below presents the range of methods that may be used to procure a project as a PPP.
The following section describes each generic procurement strategy and its suitability to specific PPP
contract arrangement.

Procurement

Modes

Competitive Unsolicited

_ Induced
sy ST Competition
| |
Cost Based/ Cost Based/ Swiss Margin of
QCBS QCBS Challenge preference

Figure 2 : Procurement Options

5.2 Generic Procurement Strategies
Competitive Procurement

Competitive procurement strategies are the most efficient strategy for large contracts and for when
a large number of prospective bidders is expected. Competitive bidding is usually preferred for PPP
projects. There are several alternative competitive bidding strategies available to suit the
circumstances of the particular project. The approaches differ according to the breadth of bidders
that they target. They include:

e International competitive bidding
e National competitive bidding

o Limited competitive bidding (bid by invitation based on a pre-qualified panel)

Each of these is briefly described below.
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5.2.1 International Competitive Bidding (ICB)
International competitive bidding (ICB) opens the procurement process to the widest potential
market of bidders. Firms from around the world are invited to bid with equal opportunity.

Procuring internationally involves greater administrative and advertising cost than more local
bidding strategies, such as those at the national level. For this reason, ICB tends to be the best suited
procurement strategies when:

o The contract value is large, and
o The project requires specialised technical inputs which might only be available from leading
firms internationally.

Because the benefits of ICB increase with project scale it is common for a threshold contract value to
be set as a decision criterion. In this case ICB would typically only be used when the contract value is
greater than this threshold.

Given the IT & ITeS competitiveness in India, it is unlikely that an international competitive bidding
would provide any significant value in the bidding process as compared to the National Competitive
Bidding.

5.2.2 Open Tender Competitive Bidding
Open Tender Competitive bidding is less intensive than ICB. Open tender is suited to procurement of
PPPs which, by their nature or scope, are unlikely to be attractive to foreign firms. This would tend
to be the case where:

e The contract values are small

o Low/No skill gap between National and international firms

o The project is scattered geographically or spread over time

e The project is labour intensive

These factors imply the project can be developed within the nation at prices below the international
market, and this would tend to give an advantage to domestic firms. In these cases the advantages
of ICB are reduced and they are likely to be outweighed by the extra administrative and financial
burden, making procurement at the national level more appropriate. It should be noted that
national firms may still choose to include international expertise in their bid if they see fit.

5.2.3 Limited Tender Competitive Bidding (International and Domestic)
Limited Tender Competitive Bidding is essentially direct invitation to a pre-qualified panel of firms
without open advertisement. It may be an appropriate strategy for procurement where:

e The contract values are small

e There are only a limited number of Service providers

e Other exceptional reasons
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5.2.4 Unsolicited Bids

In some cases, a potential PPP project might be brought to the public sector’s attention through an
unsolicited proposal from a private sector developer. Such proposals reduce the competitive process
completely and expose the public sponsor to the risks associated with uncompetitive procurement.
In these cases alternate procurement options based on ‘induced competition’ are often used to try
to reintroduce some competitive pressure to the process. However, these approaches, known as the
Swiss Challenge or Margin of Preference strategies, are still not strictly competitive.

Some of the Indian States, such as Andhra Pradesh, Bihar, Punjab, Gujarat and Karnataka permit
unsolicited proposals in Infrastructure sector under specific circumstances. Specific circumstances
may be referred to the individual PPP legislations / policies of the respective states. The VGF
guidelines, however, explicitly state that a private sector company shall be eligible for VGF only if it
selected on the basis of open competitive bidding.

5.2.5 Swiss Challenge

Swiss Challenge is a procurement strategy used specifically when the government authority receives
an unsolicited proposal for a project. The private entity submitting the unsolicited proposal is
termed as the Original Project Proponent (OPP). The government evaluates the proposal submitted
by the OPP and, if it finds merit in the proposal, it invites other parties to submit competing
proposals. The other parties are expected to match or better the terms of the OPP’s proposal. In
turn, and to compensate for its effort in bringing the original proposal, the OPP is given a chance to
match or better any competing proposal at par with the original.

The Swiss Challenge system enables the public sector to introduce some competitive pressure,
thereby avoiding some of the non-competitive concerns raised by unsolicited proposals. The private
sector is invited to match or better the OPP’s proposal through innovation, quality and efficiency.
Despite this, the system is not entirely competitive since it is difficult to avoid a bias in the evaluation
towards the OPP. Moreover, there could be some reluctance by competitors to make their best
effort since they would expect the OPP to have an advantage. This could be because the OPP has
more information than its competitors. Swiss Challenge might also not meet the conditions for
procurement prescribed by relevant legislations. Both the World Bank and the Asian Development
Bank, for instance, while recognizing the importance of likely innovation through the
encouragement of unsolicited proposals, do not allow such procedures under their published
procurement guidelines. However this method of procurement may be an option before awarding
any project on nomination basis.

5.2.6 Margin of Preference

Margin of preference is also a procurement strategy used in response to unsolicited proposals.
Under this approach the OPP is given a theoretical benefit during the bid evaluation, compensating
him for the effort it has put in for developing the project. In this approach after the OPP has
submitted its proposal, the government authority invites bids from competing suppliers. During the
bid evaluation process, the OPP is evaluated with a theoretical margin of preference. This strategy
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has been prevalent in South Korea and Chile. However this is still not recognized as a procurement
option in India.

5.3 Design of the Procurement Process

As a part of the design for Technical evaluation, the Nodal Agency has to make decisions/choices on
the following things, but not limited to:

Evaluation model: lowest price/weighted attribute etc.

Develop Rating Scale to guide evaluation panel scoring

Determine panel decision making process: mathematical average/panel moderation

Identify the information required from suppliers: supplier details/response to

requirements/pricing/format etc.

Identify any required additional steps: interview/presentation/site visit(s) etc.

Identify any optional additional steps: reserve the right to interview/presentation/site visit
etc.

The need for Government department, Ministry due diligence requirements (if any).

5.3.1 Integrity Pact

The pact essentially envisages an agreement between the prospective vendors/bidders and the
buyer, committing the persons/officials of both sides, not to resort to any corrupt practices in any
aspect/stage of the contract. Only those vendors/bidders, who commit themselves to such a Pact
with the buyer, would be considered competent to participate in the bidding process. In other
words, entering into this Pact would be a preliminary qualification. The essential ingredients of the
Pact include:

= Promise on the part of the principal not to seek or accept any benefit, which is not legally
available;

= Principal to treat all bidders with equity and reason;

» Promise on the part of bidders not to offer any benefit to the employees of the Principal not
available legally;

= Bidders not to enter into any undisclosed agreement or understanding with other bidders
with respect to prices, specifications, certifications, subsidiary contracts, etc.

= Bidders not to pass any information provided by Principal as part of business relationship to
others and not to commit any offence under PC/IPC Act,

= Foreign bidders to disclose the name and address of agents and representatives in India and
Indian Bidders to disclose their foreign principals or associates;

= Bidders to disclose the payments to be made by them to agents/ brokers or any other
intermediary,

= Bidders to disclose any transgressions with any other company that may impinge on the
anti-corruption principle.
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Integrity Pact, in respect of a particular contract, would be operative from the stage of invitation of
bids till the final completion of the contract. Any violation of the same would entail disqualification
of the bidders and exclusion from future business dealings.

Implementation procedure:

a.

Adoption of IP is voluntary for any organization, but once adopted, it should cover
all tenders /procurements above a specified threshold value.

The threshold value for the contracts to be covered through IP should be decided
after conducting proper ABC analysis and should be fixed so as to cover 90-95% of
the total procurements of the organization in monetary terms.

Apart from all high value contracts, any contract involving complicated or serious
issues could be brought within the ambit of IP, after a considered decision of the
management

The Purchase / procurement wing of the organization would be the focal point for
the implementation of IP.

The Vigilance Department would be responsible for review, enforcement, and
reporting on all related vigilance issues.

It has to be ensured, through an appropriate provision in the contract, that IP is
deemed as part of the contract so that the parties concerned are bound by its
provisions.

IP should cover all phases of the contract, i.e. from the stage of Notice Inviting
Tender (NIT)/pre-bid stage till the conclusion of the contract, i.e. the final payment
or the duration of warranty/guarantee.

IP would be implemented through a panel of Independent External Monitors (IEMs),
appointed by the organization. The IEM would review independently and
objectively, whether and to what extent parties have complied with their obligations
under the Pact.

Periodical Vendors' meets, as a familiarization and confidence building measure,
would be desirable for a wider and realistic compliance of the principles of IP.

Information relating to tenders in progress and under finalization would need to be shared with the
IEMs on monthly basis.

A draft integrity pact has been included as a part of all Model RFPs. For further details pertaining to
adoption of Integrity Pact, users are requested to refer to CVC Circular No. 10/5/009.

Implementation of fall clause: For implementation of the fall clause, it is recommended that the
Central Procurement Organization should maintain a repository of the eGovernance goods and BoM
and associated costing for each item for the “Successful Bidders”. An analysis of this data will enable
the Purchaser to arrive at the benchmark price to ensure compliance of vendors to the fall clause.
Wherever CPP Portal is used for procurement, the price of each item should be asked to be filled in
the financial bid. This will provide a varied data base to provide this analysis.
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5.3.2 Technical Evaluation Models and Methods

Technical Evaluation Methods define the process that would be adopted to select the most
competent and bidder with the best value solution offering.

Snapshot of few Evaluation Methods

Cost Based Selection This method of selection may be used for the assignments of following

(CBS) / Lowest Cost nature:

per transaction i.  Assignment where any experienced PPP Vendor Agency /
System Integrator can deliver the services without
requirement of specific technology expertise.

ii.  Under this category, the RFP is for projects where there is high
level of clarity regarding the services to be offered.

iii.  These would be typical implementation of citizen services OR
any State MMPs . In e-Governance space, these projects would
be services where the PPP Vendor takes care of the entire
solution and the eco-system which can be created by the PPP

vendor
Quality and Cost Under QCBS / CQQCBS, the technical proposals will be allotted
Based Selection weightage of 70% while the financial proposals will be allotted
(QCBS) weightages of 30%.

The following points may be noted :

1. Under this category, the RFP is for projects where there is
inadequate clarity on the expertise required in delivering the
service.

2. In such projects a due diligence should be done on the critical
parameters of the project covering Financial Feasibility, Business
models, Set of promoters, Access to capital, Identification of key
risks and mitigation thereof, Technology proposed, Specific
implementation experience, Training methodology, performance
in Proof of concept (in case PoC is planned), Certifications, Past
experience of the vendor in executing similar assignments, size of
those assignments, profile of team members and Project
Methodology.

3. The Proposal Evaluation Committee in this case should have
expertise or should have access to expertise to objectively
evaluate & compare the various solutions components proposed
by the bidders.
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Snapshot of few Evaluation Methods

Value for Money In such a procurement asking the following questions assists to assess
Procurement (VM) value for money:
» Which option will contribute the most to advancing particular
Government priorities?
» What non-cost factors can benefit the Government and affect value
for money?
» What is the real cost of the goods and/or services versus that being
offered?
The Points as mentioned in QCBS, are applicable in this case also.

5.3.2.1 Cost Based Selection

This method will be used when the assignment is simple and can be precisely defined, and
when the budget is fixed. The RFP should indicate the available budget and request the PPP
Vendor to provide their best technical and financial proposals in separate envelopes, within
the budget. TOR should be particularly well prepared to make sure that the bidders are able
to estimate the costs and monetize the risks.

In this case, the Nodal Agency should be cautious about the risk that bidders who have not
understood the scope of work OR may be targeting to get the work order without having the
technical competence to execute the project. This risk can be mitigated by having a rigorous
evaluation of the technical bid and fixing a high score as minimum qualification for opening
of financial bid.

5.3.2.2 Quality Cum Cost Based Selection

QCBS uses a competitive process among firms that takes into account the quality of the
proposal and the cost of the services in the selection of the successful firm. Cost, as a factor
of selection, is to be used judiciously. The relative weight to be given to the quality and cost
will be determined for each case, depending on the nature of the assignment.

The weight associated with Quality i.e. Technical Proposal may be as high as 80% and that
associated correspondingly with cost i.e. Financial Proposal may be 20%. However the most
common & effective QCBS which may be used in 70:30 (Technical Score weightage: Financial
Score Weightage)
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5.3.2.3 Value for Money Based Selection

This is an advanced and mature way of procurement, where the focus in on the comparison
of the total cost/benefit. In such procurement asking the following questions assists to
assess value for money:

e Which option will contribute the most to advancing particular Government

priorities?

¢ What non-cost factors can benefit the Government and affect value for money?

o What is the real cost of the goods and/or services versus that being offered?

e What is the Overall Power Consumption (in both ideal and running condition).

e What is the Overall TCO (including all the licensing cots)

e What is the Ruggedness/quality of chassis used

e What is the max up-time quoted by OEMs for servers

o What is the future roadmap of quoted product by OEMs.

In this manner of procurement, the technical and financial bids are open simultaneously and
evaluated. This should be applied in selective cases for large & complex projects and where
the exact budget is yet to be finalized.

5.3.3 Type of Procurement Processes
There are a range of procurement processes that can be implemented by the project team. The
choice is essentially between a single stage process or a multi-stage process.

Single Stage Process

Given that the PPP bids would be over and above the threshold limit prescribed for the single stage
tender (refer Guidance note for Implementation Agencies, Pg 9), this may not be an appropriate
process for selection for PPP bids.

Multi Stage Process

A multi-stage process has distinct Expression of Interest and Request for Proposal stages to short-list
bidders and to seek their financial quotes. The Ministry of Finance, Government of India has
mandated the adoption of a two-stage bidding process for central sector PPP projects. A multi-stage
process can have the following stages:

o Expression of Interest (EOI) stage — to identify a shortlist of qualified bidders
e Request for Proposals (RFP) stage — to invite comprehensive technical and financial

proposals from shortlisted bidders and to select the preferred bidder.

The EOI should stage should be used to reduce the uncertainty in project definition and identify
bidders that are likely to be interested and qualified.

The important criteria that should be considered when choosing among the options for the
procurement process are shown in the table below.
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6 Designing Service Performance Specifications

SLAs define the quality, efficiency and timeliness of service being delivered as part of a PPP project.
They help the Government sustain the planned business outcomes from the solution deployed on a
continued basis over a long period of time.

Some of the SLA based guidelines to be followed are:

e SLAs should be performance and service outcome driven

o SLAs should be realistic, solution specific/compatible and evolving in nature

e SLAs should be consistent with and match the functional and technical specifications of
application software, hardware, network and other installations’- it should not be
developed in isolation

¢ In the instance of failure of a single equipment affecting the ability of solution to perform,
SLA penalty should be calculated for each affected equipment and only the highest
applicable penalty should be levied. Failure time of other equipment should be taken out
while levying the penalty (only for cases where SLA penalty is applicable on individual
equipments. Typically the PPP SLAs are based at on overall level and not calculated on
equipment.

o SLA penalties must be applicable only in post-implementation phase (Post Go-Live).
Liguidated Damages can be levied on failures in service in pre-implementation stages.

Performance Benchmarking and Value for Money, go a few steps further:

e Service Level Agreements (SLA’s)
e Key Performance Indicators (KPI’s)
e Incentive payment mechanisms

6.1 Severity Weights

Each Service Level should be assigned a Severity, which is used in the calculation of the Service
Credits. Severity Weights are expressed as percentages, totaling one hundred percent (100%) for all
Service Levels within a Service Category, and approximate the relative severity of the impact on
Government entity/department’s operations of failures to meet the respective Service Levels. Upon
ninety (90) days’ advance notice to Service Provider, Government entity/department may adjust the
Severity Weights of the respective Service Levels, as Government entity/department deems
appropriate, so long as the total of such percentages does not exceed one hundred percent (100%).

6.2 Service Level Changes
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From time to time, Government entity/department may add or delete Service Levels or assign or
adjust Severity Weights, but the aggregate of all Severity Weights may not exceed 100% within a
Service Category. New Service Levels are Changes authorized through the Change Control
Procedures. Changes that add Service Levels shall be effective within ninety (90) days after
Government entity/department proposes the Change, or as otherwise agreed.

6.3 Service Level Classifications
Each Service Level may specify up to three different performance standards:

o Target Service Levels, which are goals. Service Credits are not payable for failures to meet
Target Service Levels.

¢ Minimum Service Levels, which are expected to be achieved. Service Credits are payable for
unexcused failures to meet Minimum Service Levels, as provided below.

e Increased Impact Service Levels, which are lower, inferior standards involving more serious
impact upon Government entity/department’s business. Service Credits for unexcused
failures to meet Increased Impact Service Levels are determined as provided below.

6.4 Service Level Failures

Failures to achieve Minimum Service Levels or Increased Impact Service Levels may be excused in
accordance with Agreement, and not otherwise. For convenience, unexcused failures are sometimes
referred to as “Service Level Failures” (for failures to meet either [i] Minimum Service Levels or [ii]
Minimum and Increased Impact Service Levels) or “Increased Impact Failures” (for failures to meet
Increased Impact Service Levels only).

6.5 Service Levels - Establishment and Validation

6.5.1 SLA Identification / Definition

Objective performance metrics are the basis for creating successful service level agreements. This
section describes key principles for selecting metrics that truly work as well as a overview of
practical metrics that can be incorporated in IT outsourcing agreements.

A Service Level Agreement (SLA) is an essential part of any outsourcing project. It defines the
boundaries of the project in terms of the functions and services that the service provider will give to
its client, the volume of work that will be accepted and delivered, and acceptance criteria for
responsiveness and the quality of deliverables. A well-defined and crafted SLA correctly sets
expectations for both sides of the relationship and provides targets for accurately measuring
performance to those objectives.
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At the heart of an effective SLA is its performance metrics. During the course of the outsourcing
engagement, these metrics will be used to measure the service provider's performance and
determine whether the service provider is meeting its commitments. When properly chosen and
implemented, the SLA metrics:

e measure the right performance characteristics to ensure that the Department is receiving its
required level of service and the service provider is achieving an acceptable level of
profitability

e can be easily collected with an appropriate level of detail but without costly overhead, and

¢ tie all commitments to reasonable, attainable performance levels so that "good" service can
be easily differentiated from "bad" service, and giving the service provider a fair opportunity
to satisfy its client.

This section focuses on the issues surrounding the selection and implementation of SLA metrics. This
section does not attempt to define an exhaustive list of metrics that should be included in a SLA; the
topic is too large and project variations are too great. Rather, it concentrates on the principles for
selecting metrics, the categories of metrics, and how those metrics should be represented in a SLA.
These topics are necessarily presented in an introductory manner. Organizations without extensive
metrics experience are urged to consider professional assistance to guide them through the process
of creating their first few SLAs.

Selecting the appropriate metrics to gauge project performance is a critical preparatory step for any
outsourcing engagement. A variety of metrics is required to manage the numerous aspects of an
outsourcing project. While some metrics will be unique to a given project, many are common to all
outsourcing projects. Often, a metric that works well on one project may be ineffective, inaccurate
or too costly to collect on another project. A poor choice of metrics will result in SLAs that are
difficult to enforce and may motivate the wrong behavior or even cause a dispute that ends up in
court.

The selection process is complicated by the enormous number of potential metrics and must be
tempered by considerations such as organizational experience with metrics, the type of behaviors to
be motivated and cost and effort of collection. Common sense must prevail when selecting metrics.
Remember that the goal is to ensure a successful and positive working relationship between the
Vendor and the department. To meet these goals, organizations should consider the following key
principles.

Avoid choosing an excessive number of metrics, or metrics that produce a voluminous amount of
data. At the outset of drafting the SLA, an Department may be tempted to include too many metrics,
reasoning that the more measurement points it has, the more control it will have over service
provider performance. In practice, this rarely works. Instead choose a select group of metrics that
will produce information that can be simply analyzed, digested and used to manage the project. If
the metrics generate an inordinate amount of data, the temptation will be to ignore the metrics, or
subjectively interpret the results, negating their value in the SLA.
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6.5.2 Go-Live / Base Services Commencement Date

Go-live means to make a system, which has been under development or operating in a limited test
mode, fully active. Different e-Governance projects can have different definition of Go-Live on the

basis of nature and scope of work of the project. In the past, several e-Governance projects have

suffered on account of a subjective definition of go-live. Purchaser organizations are encouraged to
objectively structure the definition of G—Live for turnkey engagements. Some sample definitions are

provided below.

Example Definition of “go-live”
World Bank RFP for | 27.1 Commissioning
!Snfcirmatlon 27.1.1Commissioning of the System (or Subsystem if specified pursuant to
ystems

the SCC for GCC Clause 27.2.1) shall be commenced by the Supplier: (a)
immediately after the Installation Certificate is issued by the Project
Manager, pursuant to GCC Clause 26.2; or (b) as otherwise specified in the
Technical Requirement or the Agreed and Finalized Project Plan; or (c)
immediately after Installation is deemed to have occurred, under GCC
Clause 26.3. 27.1.2The Purchaser shall supply the operating and technical
personnel and all materials and information reasonably required to enable
the Supplier to carry out its obligations with respect to Commissioning.
Production use of the System or Subsystem(s) shall not commence prior to
the start of formal Operational Acceptance Testing.

27.2 Operational Acceptance Tests

27.2.1 The Operational Acceptance Tests (and repeats of such tests) shall
be the primary responsibility of the Purchaser (in accordance with GCC
Clause 10.9), but shall be conducted with the full cooperation of the
Supplier during Commissioning of the System (or major components or
Subsystem([s] if specified in the SCC and supported by the Technical
Requirements), to ascertain whether the System (or major component or
Subsystem([s]) conforms to the Technical Requirements and meets the
standard of performance quoted in the Supplier’s bid, including, but not
restricted to, the functional and technical performance requirements. The
Operational Acceptance Tests during Commissioning will be conducted as
specified in the SCC, the Technical Requirements and/or the Agreed and
Finalized Project Plan. At the Purchaser’s discretion, Operational
Acceptance Tests may also be performed on replacement Goods, upgrades
and new version releases, and Goods that are added or field-modified
after Operational Acceptance of the System.

27.2.2 If for reasons attributable to the Purchaser, the Operational
Acceptance Test of the System (or Subsystem[s] or major components,
pursuant to the SCC for GCC Clause 27.2.1) cannot be successfully
completed within the period specified in the SCC, from the date of
Installation or any other period agreed upon in writing by the Purchaser
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Example Definition of “go-live”

and the Supplier, the Supplier shall be deemed to have fulfilled its
obligations with respect to the technical and functional aspects of the
Technical Specifications, SCC and/or the Agreed and Finalized Project Plan,
and GCC Clause 28.2 and 28.3 shall not apply.

27.3 Operational Acceptance

27.3.1 Subject to GCC Clause 27.4 (Partial Acceptance) below, Operational
Acceptance shall occur in respect of the System, when (a) the Operational
Acceptance Tests, as specified in the Technical Requirements, and/or SCC
and/or the Agreed and Finalized Project Plan have been successfully
completed; or (b) the Operational Acceptance Tests have not been
successfully completed or have not been carried out for reasons that are
attributable to the Purchaser within the period from the date of
Installation or any other agreed-upon period as specified in GCC Clause
27.2.2 above; or (c) the Purchaser has put the System into production or
use for sixty (60) consecutive days. If the System is put into production or
use in this manner, the Supplier shall notify the Purchaser and document
such use. 27.3.2At any time after any of the events set out in GCC Clause
27.3.1 have occurred, the Supplier may give a notice to the Project
Manager requesting the issue of an Operational Acceptance Certificate.

27.3.3After consultation with the Purchaser, and within fourteen (14) days
after receipt of the Supplier’s notice, the Project Manager shall: (a) issue
an Operational Acceptance Certificate; or (b) notify the Supplier in writing
of any defect or deficiencies or other reason for the failure of the
Operational Acceptance Tests; or (c) issue the Operational Acceptance
Certificate, if the situation covered by GCC Clause 27.3.1 (b) arises.

27.3.4The Supplier shall use all reasonable endeavors to promptly remedy
any defect and/or deficiencies and/or other reasons for the failure of the
Operational Acceptance Test that the Project Manager has notified the
Supplier of. Once such remedies have been made by the Supplier, the
Supplier shall notify the Purchaser, and the Purchaser, with the full
cooperation of the Supplier, shall use all reasonable endeavors to
promptly carry out retesting of the System or Subsystem. Upon the
successful conclusion of the Operational Acceptance Tests, the Supplier
shall notify the Purchaser of its request for Operational Acceptance
Certification, in accordance with GCC Clause 27.3.3. The Purchaser shall
then issue to the Supplier the Operational Acceptance Certification in
accordance with GCC Clause 27.3.3 (a), or shall notify the Supplier of
further defects, deficiencies, or other reasons for the failure of the
Operational Acceptance Test. The procedure set out in this GCC Clause
27.3.4 shall be repeated, as necessary, until an Operational Acceptance
Certificate is issued. 27.3.5 If the System or Subsystem fails to pass the
Operational Acceptance Test(s) in accordance with GCC Clause 27.2, then
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Definition of “go-live”

either:

(a) the Purchaser may consider terminating the Contract, pursuant to GCC
Clause 41.2.2; or (b) if the failure to achieve Operational Acceptance
within the specified time period is a result of the failure of the Purchaser
to fulfill its obligations under the Contract, then the Supplier shall be
deemed to have fulfilled its obligations with respect to the relevant
technical and functional aspects of the Contract, and GCC Clauses 30.3 and
30.4 shall not apply.

27.3.6 If within fourteen (14) days after receipt of the Supplier’s notice the
Project Manager fails to issue the Operational Acceptance Certificate or
fails to inform the Supplier in writing of the justifiable reasons why the
Project Manager has not issued the Operational Acceptance Certificate,
the System or Subsystem shall be deemed to have been accepted as of the
date of the Supplier’s said notice.

27.4 Partial Acceptance 27.4.1 If so specified in the SCC for GCC Clause
27.2.1, Installation and Commissioning shall be carried out individually for
each identified major component or Subsystem(s) of the System. In this
event, the provisions in the Contract relating to Installation and
Commissioning, including the Operational Acceptance Test, shall apply to
each such major component or Subsystem individually, and Operational
Acceptance Certificate(s) shall be issued accordingly for each such major
component or Subsystem of the System, subject to the limitations
contained in GCC Clause 27.4.2.

27.4.2The issuance of Operational Acceptance Certificates for individual
major components or Subsystems pursuant to GCC Clause 27.4.1 shall not
relieve the Supplier of its obligation to obtain an Operational Acceptance
Certificate for the System as an integrated whole (if so specified in the SCC
for GCC Clauses 12.1 and 27.2.1) once all major components and
Subsystems have been supplied, installed, tested, and commissioned.
27.4.3 In the case of minor components for the System that by their
nature do not require Commissioning or an Operational Acceptance Test
(e.g., minor fittings, furnishings or site works, etc.), the Project Manager
shall issue an Operational Acceptance Certificate within fourteen (14) days
after the fittings and/or furnishings have been delivered and/or installed
or the site works have been completed. The Supplier shall, however, use
all reasonable endeavors to promptly remedy any defects or deficiencies
in such minor components detected by the Purchaser or Supplier.

Example
RFP for e-
Governance in
Migration issued by
Ministry of
Overseas Indian
Affairs

Date on which the e-Migrate solution is made operational on the
production environment and becomes available for use to all the
identified stakeholders of the project post successful completion to the
satisfaction of MOIA of acceptance testing by the 3rd party audit agency
or any other agency/ group designated by MOIA.
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Example

Definition of “go-live”

RFP for  State
Service Delivery
Gateway, Govt. of
West Bengal

“Go-Live” will mean:

o Successful deployment, commissioning and UAT of the SSDG
application modules implemented during the phase

o Successful deployment and commissioning of the Hardware and
Networking equipment in order to make the State Portal
operational during the phase

e Site Preparation including civil works, creation of LAN, electrical
works, etc. during that phase after verification and approval by
Nodal Agency or its constituted committees or representatives

e Successful content contribution on the State Portal after
verification and approval by Nodal Agency or its constituted
committees or representatives

e Training and Certification of all the trainees, trained on the SSDG
application modules of that Phase

e Procurement, deployment and commissioning of the hardware at
the desired locations required to support the functioning of
modules of that Phase

e Procurement, deployment and commissioning of the networking
equipment and provisioning of desired connectivity required to
support the functioning of modules of that Phase

o Achievement of the Service Levels as expected during that Phase

e Acceptance / Sign off from Nodal Agency or its constituted
committees or representatives

RFP  for  State
Service Delivery

Gateway for
selection of System
Integrator,
Government of
Manipur

The portal should be available for citizen usage with required facilities like
e-Forms, routing of application to appropriate stakeholders for processing
and status update of application request after completion of each event
e.g. “process initiation” to “ready for delivery”. As per typical SDLC, the
following should have been completed before the Go live;

Approval of SRS

High level design document

Low level design document

Development and Implementation (pref. on stage server)

Training

User Acceptance testing

STQC Certification (Tender specific)

Go live — Production server available for citizen

NN E

RFP for selection of
System  Integrator
for Implementation
of CCTNS,
Department of
Police, Government
of Kerala

“Successful Implementation / Go-Live” will mean:

o Successful deployment, commissioning and UAT of the CCTNS
application modules implemented during the Phase.

e Site Preparation including creation of LAN, electrical works, etc.
during that phase after verification and approval by Kerala Police
or its constituted committees or representatives.

e Successful Data digitization / migration after verification and
approval by Kerala Police or its constituted committees or
representatives.

e Training and Certification of all the trainees, trained on the CCTNS
application modules of that Phase.
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Example Definition of “go-live”

e Procurement, deployment and commissioning of the hardware at
Police Stations, Higher Offices, PHQ, Data Centre, DR Site and
other locations required to support the functioning of modules of
that Phase.

e Procurement, deployment and commissioning of the networking
equipment’s and provisioning of desired connectivity required to
support the functioning of modules of that Phase.

e Achieving Information Security Standards based on guidelines
from CERTIN, DIT and IT Department, Govt. of Kerala.

o Achievement of the Service Levels as expected during that Phase.

e Acceptance / Sign off from Kerala Police or its constituted
committees or representatives.

RFP for selection of | “Go-Live” or “Go Live” means commissioning and integration of all the
System Integrator | hardware including Data Center, Disaster Recovery Center, the networks,
for e-Governance | the client side computing devices and all the software applications,
Systems issued by | including the E-governance solutions configured, customized and used
Archaeological successfully by all the intended users of the BUYER for successfully
Survey of India executing all the intended transactions as mentioned in the Article 3 at
mutually agreeable levels.

6.5.3 Choose Measurements that Motivate Right Behavior (Service Level Title)

The first goal of any metric is to motivate the appropriate behavior on behalf of the Department and
the Vendor. Each side of the relationship will attempt to optimize their actions to meet the
performance objectives defined by the metrics. If the wrong metrics are selected, the relationship
can go astray quickly. For example, paying programmers by the number of lines of code they
produce will certainly lead to an increase in production, but may play havoc with quality and the true
quantity of real work accomplished.

To motivate the right behavior, each side must understand the other side, its expectations and its
goals, and the factors that are within its control. Realism must prevail. Departments have to
anticipate that Vendors will want to make a profit; Vendors have to expect that Department will
want to control costs.

When choosing metrics, one should first focus on the behavior that one wants to motivate. What
factors are most important to your organization? Reducing costs and/or defects? Increasing
turnaround time? Which factors are you willing to trade for improvements in another area? Pick an
initial set of metrics that measure performance to these behaviors.

Put yourself in the place of the other side and test the selected metrics. How would you optimize
your performance?
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Often, secondary metrics are needed to provide checks and balances to avoid missteps. Also,
consider whether the metrics are truly objective or are subjective enough to leave room for
interpretation. Metrics that are based upon a subjective evaluation are open to different
interpretations, and will likely lead to disagreement over whether a service provider has met its
commitments. For example, state that "the server should be up and running during the requirement
period”. Instead it should be “the server should be up and running between 10 AM to 6 PM from
Monday to Saturday”.

6.5.4 Ensure Metrics Reflect Factors within Service Provider's Control

Ensure that the metrics measure items within the other party's control. Continuing the example
from above, the service provider has control over the server uptime, but has no control over the
State Data Centre uptime. Thus, a requirement that "server uptime of 99.5%" is unfair and likely to
be de-motivating to the service provider.

Service providers should ensure that the SLA is two-sided. If the service provider's ability to meet
objectives is dependent on an action from the Department or any other agency of the Department
(for e.g SWAN, SDC etc.) the performance of these agencies / infrastructure must also be measured.
Conversely, refrain from choosing SLA metrics that attempt to dictate how the service provider is to
do its job. Presumably, an outsourcing provider's core competence is in performing IT tasks, and
embodies years of collected best practices and experience. Attempting to regulate these tasks will
only introduce inefficiencies. Instead, concentrate on ensuring that the delivered work products
meet quality, time and cost expectations.

6.5.5 Choose Measurements Easy to Collect/Capture

If the metrics in the SLA cannot be easily gathered, then they will quickly lose favor, and eventually
be ignored completely. No one is going to spend an excessive amount of time to collect metrics
manually. Ideally, all metrics will be captured automatically, in the background, with minimal
overhead; however, few organizations will have the tools and processes in place to do so. A metric
should not require a heavy investment of time and money; instead use metrics that are readily
available, compromising where possible. In some cases, it will be necessary to devise alternative
metrics if the required data is not easily obtainable. For example, measuring whether a newly
written program meets published IT standards require an arduous manual review. Conversely, a
commercially available metric analysis tool can quickly and automatically calculate the program’s
technical quality. While the end result is not identical, the underlying goal -- motivating enhanced
quality -- is met at a fraction of the manual cost.

6.5.6 Proper Base-lining (Hours of Support, Target & Minimum Service Levels)

Defining the right metrics is only half of the battle. To be useful, the metrics must be set to
reasonable, attainable performance levels. It may be difficult to select an initial, appropriate setting
for a metric, especially when a Department does not have any readily available performance metrics
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or a historical record of meeting those metrics. The MMPs / e-Governance projects in a similar
environment which are already live will have the data needed to set a proper baseline. Others will
have to perform an initial assessment to establish that baseline. Unless strong historical
measurement data is available, be prepared to re-visit and re-adjust the setting at a future date
through a pre-defined process specified in the SLA. Further, include a built-in, realistic tolerance
level.

Consider the example of a Department that selects a Vendor to run its IT O&M. An important
Department objective is to keep application uptime 100%. To that end, a metric is selected requiring
the service provider to achieve an “application uptime”. It would be tempting to set the metric so
that the Vendor had to meet the threshold 100% of the time. But why require the Vendor to keep
the application up & running during the non-office hours, especially since it will cost the Department
to do so? A better way would be to define a metric that accommodated different comfort levels at
different times. In addition, since the Department (or an MMP, working in a similar environment)
has historically been able to maintain provide application uptime 95% of the time, it would be
reasonable to grant the service provider the same tolerance level. By taking the time to weigh
expectations and set reasonable, attainable performance goals, the Department is able to achieve its
goal of comfort at a lesser cost while the Vendor is motivated to do its best to meet those needs.

The following approach is suggested for determining the SLAs.

Government entity/department will provide six (6) months of Service Level history prior to the
transition to Service Provider, where available. Government entity/department and Service Provider
agree to establish (i) Minimum Service Levels based on the second lowest Service Level
measurement within the six (6) month period and (ii) Increased Impact Service Levels for each
Service based on the lowest Service Level measurement within the six (6) month period.

If Government entity/department does not have six (6) months of Service Level history, then:

e The Parties will agree on a Target Service Level.

o If, before the Service Provider begins providing the relevant Service after the pilot phase, six
(6) months of history is achieved, then the methodology above will be used.

e If six (18) months of history is not achieved prior to Service Provider providing the Service
after the pilot phase, then the Service Level will be established based on six (6) months of
performance by Service Provider excluding the pilot phase. The second lowest Service Level
during the six (6) month period will become the Minimum Service Level and the lowest
Service Level will become the Increased Impact Service Level.

A Service Level measurement may be eliminated from the foregoing analyses if both Parties agree
that the Service Level measurement in question resulted from abnormal circumstances.

Except as otherwise expressly provided below, Service Levels will be measured, reported and subject

to payment of Service Credits for Service Level Failures at the conclusion of the Pilot Phase for the
relevant Service Category. For ease of clarity the relevant targets should be set.
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6.6 Calculating Penalties as Service Credits

6.6.1 Service Credits and Amount at Risk

The SLA should provide for a system of “service credits” where if you fall below the agreed service
levels, your only “punishment” should be that you give a credit to your client against the next
period’s service fees. This clause must be very carefully drafted so that it limits your client’s remedy
to a credit and does not become a “penalty”. The formula for calculation of service credits must be
clearly and unambiguously set out and must cover the different types of failure, including single
extended outages and cumulative periods of downtime within a fixed period.

The SLA must clearly exclude a range of outages from the ambit of service credits where the outages
occur, for example, as a result of necessary scheduled maintenance to the servers or upgrades to the
software. The SLA must also set out the maximum credit available in respect of any period and that
the service credits cannot give rise to a refund or credit against fees due under any other agreement
in place between the parties.

Service Credits are calculated as provided below, but the aggregate amount of such Service Credits
paid or credited for any given month will not exceed the following limitations (“Amount at Risk™):

e For Service Level Failures and Service Credits within a Service Category, twelve percent
(12%) of Fees for Services (excluding pass-through expenses and other expense
reimbursements, if any) within that Service Category during the relevant month.

e For Service Level Failures in all Service Categories, ten percent (10%) of Fees for Services
(excluding pass-through expenses and other expense reimbursements, if any) within all
Service Categories during the relevant month.

Service Credit amounts in excess of the foregoing limitations do not carry forward into subsequent
months or measurement periods. Service Credits will be applied to the invoice in the month
immediately following the Service Level Failure(s) or paid in cash for the final month when the
Agreement expires or terminates.

6.6.2 Reporting of Service Levels and Credits

Service Level performance and (if applicable) Service Credits are measured and reported monthly (or
at other mutually agreed intervals) in Service Provider’s regular reports. The monthly reports shall
also describe all failures to achieve Service Levels for the month, reasons for any excused failures,
results of root cause analyses, and corrective action proposed and taken to prevent recurrence of
failures to meet Service Levels.

6.6.3 Calculation of Service Credits
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Service Credits are calculated as follows: the Amount at Risk for the relevant Service Category times
the relevant Severity Weight. Service Credits for Increased Impact Failures shall be two hundred
percent (200%) of the amount otherwise payable for less severe Failures.

Example
Minimum Service Level Failure

Assume that:

e Service Provider misses the Minimum Service Level Application uptime.

e Failure is unexcused.

e Monthly Fees for the relevant Service Category total INR 100,000 (in case there is a
consolidated monthly fee payable to the vendor, then the entire fee has to be broken up
into various elements and divided for each SLA, without exceeding 100%)

o Amount at Risk for Service Category is INR 12,000.

e Severity Weight is 30%.

Credit Calculation:

e Service Credit = Amount at Risk times Severity Weight
e INR 3,600 =INR 12,000 x 30%

Increased Impact Failure
Same assumptions as above, except

e Performance below “Increased Impact” level.
Credit Calculation:

e Increased Impact Service Credit = Amount at Risk times Severity Weight times 200%
e INR 7,200 = [INR 12,000 x 30%] x 2

6.7 Earn-Backs
Service Credits paid for Service Level Failures related to Minimum Service Levels shall be refunded if
Service Provider meets or exceeds the relevant Minimum Service Levels for the six (6) consecutive

months (or other reporting periods) following the relevant Service Level Failure. Service Credits for
Increased Impact Failures are not refundable in any circumstances.

6.8 Unacceptable Service

The following Service Level Failures or combinations of Service Level Failures constitute
Unacceptable Service, and grounds for termination of the Agreement, in whole or in part, if Service
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Provider becomes obligated to pay the following amounts of Service Credits (whether or not such
Credits are actually collected):

¢ One Hundred Percent (100%) of the Amount at Risk for any two Service Categories within
any rolling period of twelve (12) months or less; or

o Seventy-five percent (75%) of the Amount at Risk for the Agreement as a whole within any
rolling period of twelve (12) months or less

Identification of the foregoing circumstances as Unacceptable Service (and subsequent identification
of any other circumstances as Unacceptable Service) are without prejudice to contentions that other
or different circumstances, individual Service Level Failures, or combinations of Service Level Failures
may also, by themselves or in combination with other facts or circumstances, constitute material
breach of the Agreement, and grounds for termination.

6.9 Continuous Improvement

Minimum Service Levels and Increased Impact Service Levels will be modified at twelve (12) month
intervals for each Service Category promptly following the anniversary of the date related Service
Levels were first effective. Upon Government entity/department’s request, (i) Minimum Service
Levels may be increased/decreased (whichever is the improvement) to the average figure for the
preceding six (6) months; and Increased Impact Service Levels may be increased/decreased
(whichever is the improvement) to the second lowest/highest measurement within the preceding six
(6) months, provided that neither increase shall exceed five percent (5%) of the difference between
Impact Service Level then in effect and 100%.

6.10 General Provisions

6.10.1 Maximum Service Credits

The maximum amount payable as Service Credits for any single month shall not exceed the Amounts
at Risk (but this limitation does not limit Government entity/department’s right to recover damages
for material breach, or other remedies, subject to the notice, cure periods, limitations of liability and
other applicable provisions of the Agreement).

6.10.2 Waivers

Government entity/department may waive any Service Level Failure or Service Credit, but no such
waiver shall be binding or effective unless given in writing, and no such waiver shall constitute a
continuing waiver of similar or other such Service Level Failures or other breaches of the Agreement.
Government entity/department may at any time direct future compliance with any waived
requirement.
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6.11 Escrow Agreement

Software Escrow is typically requested by a Nodal Agency, to ensure maintenance of the software.
The software source code is released to the Nodal Agency if the System Integrator files for
bankruptcy or otherwise fails to maintain and update the software as per the agreement signed.

In most PPP projects, services are citizen-centric in nature and their continuity is essential in any
situation, software escrow is mandatory in such projects. Source code is the sequence of logical
statements and operations written in a human-readable computer programming language that
controls the processing of data and the functionality of software. The source code itself can be
hundreds of thousands of lines of code and is normally designed and written by software
programmers in programming languages. When completed, the source code is compiled into
"executable code" that can be downloaded, installed and run on a computer. However, with only the
executable code, customers have no ability to see how the software is processing data or performing
functions and, for the most part, have no ability to change the operation of the software.

Because repairing problems or changing functionality is only possible with the source code, the
escrow of source code is common in large software transactions involving custom developed or
operationally critical applications. In a source code escrow arrangement, the source code and
documentation are held in escrow by a trusted third party, the escrow agent. The source code and
related documentation are to be released upon the occurrence of a "release event" such as the
software developer filing bankruptcy or failing certain obligations under the license.

Following a release event, the promise of a source code escrow is that the customer can obtain the
code to maintain the software without the original developer. This maintenance involves fixing bugs,
ensuring compatibility with other system upgrades and adding the functionality required in the
customer's changing business.

Software maintenance is essential to enterprise applications. Because the customer has no
assurance that the software developer will always be around to perform software maintenance, and
since such maintenance cannot be performed without the source code, escrow is considered a
necessary part of certain software deals.

Software OEMS spend a lot in development, they may be reluctant to share source code with third
party in Escrow format. Nonetheless different OEMs may have different position on sharing source
code. The Nodal Agency may decide if an Escrow should be entered on the basis of financial strength
and background of the OEM.

The service provided by the escrow agent — generally a business dedicated to that purpose and
independent from either party — consists principally in taking custody of the source code from the
licensor and releasing it to the licensee only if the conditions specified in the escrow agreement are
met.
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Inclusion of a provision for escrow adds to the procurement cost, as the escrow agent is paid
an annual fee for maintenance of the Escrow. An Escrow clause must be retained in the
Agreement when the continued operation and maintenance of custom software is critical
and there is an apprehension of the licensor becoming unable to do so, for reasons such as
bankruptcy. The licensor, however, will often be unwilling to agree to this, as the source
code will generally represent one of their most closely guarded trade secrets.

6.12 Resale of Network Bandwidth

When Nodal Agency wants to delegate procurement of network to the Implementing Agency, then a
Tripartite Agreement can be signed between Nodal Agency, Implementing Agency and ISP. This
would ensure adherence to TRAI guidelines on ‘Resale of Bandwidth’. A template for Tripartite
Agreement has been provided in model RFP for System Integrators.

However, in case the PPP project executed through a Special Purpose Vehicle (SPV), a tripartite
agreement may not be required as the scenario for resale of bandwidth may not arise.

6.13 lllustrative template for SLA

A template of SLAs for a PPP RFP is provided. The same may be used as templates and customized.
It may be noted that the SLAs are “output” focused and not concerned about the “inputs” into the
system.
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Service Metric Parameter

Target Service
Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement

A. Helpdesk (Severity Weight = 15)°
For the following Helpdesk SLAs, calls made between vendor’s own operators / personnel shall not be considered for calculation of SLAs
MIS reports generated from the Helpdesk
Average Operator Availability System deployed, operated and maintained
(Sum of minutes for which all Slippage by the Selected Vendor.
1 Helpdesk operators are available / 100% 5 a. .01-15.00% 1
' Sum of minutes scheduled for ’ b. 15.01-30.00% 2 Further there can be random checks for
availability of all Helpdesk c. >30.00% 4 verifying the availability of all the Help Desk
operators)*100 operators by a team of Department
representatives.
Average Handle Time MIS " ted f the Helodesk
repor ner rom
Handle Time = Talk Time + Hold Slippage eports generated Tro © _ep_es
. . System deployed, operated and maintained
Time + After Call Wrap up time
by the Selected Vendor.
2. 180 Secs 4 a. .01to45secs 2
Average Handle Time = Sum of b. 45.01to 90 secs 4 . . .
g . Audit of Voice recording of calls by
Handle time for all calls/Total No. c. >90 secs 8 . .
Department officials / Third Party.
of Calls
Average Speed of Answer Average Speed of
Speed of answer = Time taken to Answer MIS reports generated from the Helpdesk
3. receive a call 10 secs 2 System deployed, operated and maintained
a. 10.01to 20 secs 1 by the Selected Vendor.
Average Speed of Answer = (Sum b. 20.01secsto 30 2

% In this sub-category, the amount at risk will be 12% of the amount payable under this service — let’s assume INR 1,00,000. Hence in case, the PPP Vendor breaches at maximum level in all

areas of service credit, the Service credits would aggregate to 30 points and the amount payable would be 12% * INR 1,00,000 = INR 12,000
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Service Metric Parameter

Target Service

SLA specific Severity
Level Weight

Performance level

Metric

Service
Credits

Measurement

of Speed of answer of all secs 4
calls)/Total No. of calls c. >30secs
Average Call Lost Rate Call Lost Rate
(Total No. of calls lost because MIS reports generated from the Helpdesk
4. they were not attended by an 1% 3 a. 1.01-2.00% 15 System deployed, operated and maintained
operator / Total incoming calls b. 2.01-4.00% 3 by the Selected Vendor.
)*100 c. >4.00% 6
5. Call Handling Accuracy
. Slippage
Call Handling Accuracy ppag
No. of calls correctly handled at 1 Audit of Voice recording of calls b
sa. | y 99% 2 a. 99% to 95.01% e recording y
first level/ Total no. of calls 2 Department officials / Third Party.
b. 95% to 90.01
answered)*100 4
c. 90% to 85.01%
. . MIS Reports from the Help Desk Soft
No. of re-escalations of a particular a. 1-2 1 P ) ) P es_ ortware
5b. . 0 2 as well as Audit of Voice recording of calls
issue already escalated once b. 3-5 2 . .
by Department officials / Third Party.
c. >5 4
B. Front Window (Severity Weight = 10)
MIS reports generated from the system
I deployed, maintained and operated by the
Average Operator Availability ver?doyr at the Front Window P y
(Total minutes for which all Front a.  99.99 to 98.00% 1
1 window operators are available / 100% 5 b. 97.990to 5 Operator Availability = Sum of (Re Log-in
' Total minutes scheduled for ’ 95.00% _p y = g
N . 4 time of Operator after system auto log off —
availability of all Front window c. <95% .
System auto log-off time + 10) over the
operators)*100 .
period.
+
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Service Metric Parameter

Target Service

Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement

Sum of (First Log-in time of Operator -
Start time of the Front Window) over the
period)

System will automatically log-off when idle
for 10 minutes.

Token Call Time = Time of call of next token
- Time of generation of receipt for previous
request

Average Token Call Time = Sum of all Token

Average Token Call Time (to be a. 300ltodSsecs a. 05 Call Times — Schedule break /Total No. of
2. ) 30 secs 1 b. 45.01to60secs | b. 1
measured only at Front Window) . >80 secs c Tokens
(to be calculated only when there are
pending tokens in the system)
MIS reports generated from the system
deployed, maintained and operated by the
vendor at the Front Window.
Token Processing Time (to be
measured only at Front Window) =
3 Time between generation of a
token to generation of the
acknowledgement for the request
against that token
3a. Service Type 1: 1min 1 MIS reports generated from the system
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Service Metric Parameter

Target Service

SLA specific Severity

Level Weight

Performance level

Metric

Service
Credits

Measurement

a. 60.01to75secs | a. 0.5 deployed, maintained and operated by the
b. 75.01t090.00 b. 1 vendor at the Front Window.
secs c. 2
. >90 secs
a. 10.1minsto1l
mins a 1 MIS reports generated from the system
3b. Service Type 2: 10 mins 2 b. 11.01to12 b. 2 deployed, maintained and operated by the
mins 4 vendor at the Front Window.
. >12mins
a. 25.01 minsto
. 26 mins a 1 MIS reports generated from the system
Service Type 3: ) . N
3c. 25 mins 2 b. 26.01 minsto b. 2 deployed, maintained and operated by the
27 mins vendor at the Front Window.
c. >27 mins
Average Delay in Document (For Front Window the bidder is required to
Submission Time submit the documents on daily basis.
Delay in Document Submission = .
. Slippage = s . .
Day of submission of documents MIS reports acknowledging the receipt of
by Vendor to Dept - Day /Time of a s<=1day a. 05 such documents by the authorized officer in
4, submission of documents by 0 1 b. 1 day<s<= b. 1 the District.
Citizen/Applicant at Front Window 2 days
For the purpose of calculation of delay,
c. s>2days

Average Delay in Document
Submission Time = Sum of delay in
document submission for all
documents / Total no. of

time between 12 noon on a day to 12 noon
the next day will be considered “1 day”.

Eg, Citizen/Applicant submits document at
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Service Metric Parameter

Target Service

Performance level

SLA specific Severity Metric

Service

Measurement

documents submitted

This includes all application and
their supporting documents etc
collected from Citizens at the Front
Window

Note: Time of submission of
document: 12 noon the next

Level

Weight

Credits

Front Window on <Date> at <time>

To fully meet the SLA vendor is required to
submit the documents to the Department
by <Date and time>,

If he submits the documents to Department
on <Date and time>,, the delay is counted
as:

working day
<Date and time> to <Date and time> = 1
Day
<Date and time> to <Date and time> = 2
Day
<Date and time> to <Date and time> = 3
hrs.
Total Delay = <Days & hours>.
Service Credits deducted: <>
Atleast 8 points Average Score 05 Feedback collected from citizens through
. . i t of 10 feedback forms designed by the vendor,
5. Quiality of Service at Front Window outo 1 a. 7 1 .
9 approved and administered by the
b. 6 Department.
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Performance level
Service Metric Parameter Target Service  SLA specific Severity Service Measurement

' Metric .
Level Weight Credits

c. <5 Inspections by the designated departmental
officials

Sample Size for the same will be decided by
<Nodal Agency> at time of implementation

Parameters for feedback:

Upkeep and Cleanliness of Front Window (4
points out of 10)

Courteousness and behaviour of Staff (4
points out of 10)

Compliance to Department’s guidelines on
the Signage and Display requirements etc (2
points out of 10)

C. Dispatch (Severity Weight = 5)

Delay in Dispatch = No. of days of delay
from the scheduled day of dispatch

Slippage Average Delay in Dispatch = Sum of Delay in
Dispatch for all documents/Total no. of
a. 1lday 15
a L Documents scheduled for Dispatch
1 Average Delay in Dispatch 0 3 b. 2days b. 3
Note: Schedule day of dispatch for a
c. > 2days 6 .
' y document: Same day of receipt of
document

e.g. if a document is submitted for dispatch
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Service Metric Parameter

Target Service
Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement

on day 1 (9am to 4 pm)
The scheduled day of dispatch is day 1

Say, the actual time of dispatch is day 3
then the delay in dispatch =day 3 -day 1 =2
days

MIS reports regarding the date, time and
consignment no. of dispatch of documents
submitted by the Department officials to
the vendor.

Delivery Timeliness

= (A+B)/2

A. For Documents within <State>

2. (No. of documents for which the
first delivery attempt has been
made within 1 day of dispatch of
document/No. of documents
dispatched)*100

B. For Documents Outside

100%

Slippage

(as % of
metric)

Base

a. 0.01-5.00%

b. 5.01-
20.00%
c. >20%

o o w

A DN -

MIS reports regarding the status of delivery
of the documents dispatched by the
vendor.
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Service Metric Parameter

Target Service
Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement

<State>:

(No. of documents for which the
first delivery attempt has been
made within 3 days of dispatch of
document/No. of documents
dispatched)*100

D. Record Room (Severity Weight = 5)

Average delay in File Retrieval

Note: The vendor is allowed 30
mins to deliver the file to the

Time taken to

requestor deliver the file :
Delay in file retrieval = Time of a. 30.01-45 15 | Reports regarding the File request time,
Request for file (in minutes)+ 30 - 0 3 mins 3 time of delivery etc maintained in the
Time of delivery of file b. 45.01to 60 6 system deployed by the Vendor.
mins
Average delay in file retrieval = c. >60mins
Sum of Delay in File Retrieval for
all file retrieval requests/ Total no.
of file retrieval requests in the
period.
Quality of Service — Record Room 2 A score of

Score of atleast

Surprise checks by authorized officers in the
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Performance level

Service Metric Parameter Target Service  SLA specific Severity Metri Service Measurement
: ic :
Level Weight Credits
80% a. 75-80% a 1 Department to check
b. 65-75% b. i Up-to-date inventorization of files
c.
c. <65% Upkeep and cleanliness of Record Room

Accessibility of files

Feedback collected from Departmental
Staff through feedback forms designed by
the vendor, approved and administered by
the Department. Parameters for feedback:

Upkeep and Cleanliness of Record Room

Maintenance of files (File numbering,
labelling, indexing, overall condition of file
etc.).

Sample Size for the same will be decided by
<Nodal Agency> at time of implementation

MIS reports generated from the system
a. 2.01-3.0secs _
deployed, maintained and operated by the

L a. 25
1 Average Home Page opening time | <2 seconds 5 b. 3.01-5.0 secs b, 5 vendor
c. >bsecs c. 10
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Service Metric Parameter

Target Service
Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement

a. 2.01-3.0secs

MIS reports generated from the system
deployed, maintained and operated by the

Hours: < 1 mins

. . 2.5
2. Average time for User Login <2 seconds 5 b. 3.01-5.0 secs g vendor
c. >bsecs 10
Average time for submission of
forms/ data by Citizen/Applicants L0L-15mi MIS reports generated from the system
(Time between pressing the g LUL—Lomins 2.5 deployed, maintained and operated by the
3. ‘submit’ button and generation of | <1 min 5 b. 1.51-2.5mins 5 vendor
acknowledgement of successful or . 10
. c. >2.5mins
unsuccessful submission from the
system)
a. 5.01-7.0secs 25 MIS reports generated from the system
Average time to throw by results ' deployed, maintained and operated by the
4. g_ . y_ <5 seconds 5 b. 7.01-10.0 secs 5 ploy P y
of queries by a Citizen/Applicant 10 vendor
c. >10secs
Centre /
) MIS reports generated from the system
Statewide Data denloved intained and d by th
Unto 1 quarter Instances of not eployed, maintained and operated by the
meeting the vendor
Leased line, Baseline Figure 3 _ _
Average report generation time by Returns  Mismatch  Report is the
5. . L Peak Hours: <2 | 6 <2 6 . . .
internal users on historical data mins @ 0 19 Citizen/Applicant-wise report of
b. 2.01-5% mismatches obtained after sales purchase
Leased line - reconciliation of the transaction data
’ c. >% . - . . .
submitted by a Citizen/Applicant in his
Non-Peak y PP

return
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Performance level
Service Metric Parameter Target Service  SLA specific Severity Service Measurement

' Metric .
Level Weight Credits

Other
connectivity,
Peak Hours: < 4
mins

Other
connectivity,
Non-Peak
Hours: <2 mins

Statewide Data
Upto 1 Year

Leased line,
Peak Hours: < 4
mins

Leased line,
Non-Peak
Hours: < 2 mins

Other
connectivity,
Peak Hours: < 8
mins
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Performance level

Service Metric Parameter Target Service  SLA specific Severity Metric Service Measurement
Level Weight Credits
Other
connectivity,
Non-Peak

Hours: < 4 mins

Statewide Data
more than 1

year

Leased line,
Peak Hours: < 6
mins

Leased line,
Non-Peak
Hours: < 3 mins

Other
connectivity,
Peak Hours: <
10 mins

Other
connectivity,
Non-Peak
Hours: < 6 mins
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Performance level
Service Metric Parameter Target Service  SLA specific Severity Service Measurement

' Metric .
Level Weight Credits

Report 2

Leased line,
Peak Hours: <
30 mins

Leased line,
Non-Peak
Hours: < 15
mins

Other
connectivity,
Peak Hours: < 1
hour

Other
connectivity,
Non-Peak
Hours: < 30
mins

MIS reports generated from the system
deployed, maintained and operated by the

Average time for submission of

. i <5 secs 4 a. 5.01-7.0secs
forms/ data by internal Staff (Time

o o
E-S V)
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Performance level
Target Service  SLA specific Severity Metric Service
Level Weight Credits
b. 7.01-10.0 secs

Service Metric Parameter Measurement

between pressing the ‘submit’
button and generation  of
acknowledgement of successful or
unsuccessful submission from the
system)

vendor

c. >10secs

"System Uptime" shall mean the time
period for which the specified application,
portal and other IT Components are
available to the internal and external users
of the system. Uptime, in percentage, of
any component (Non IT & IT) can be

Slippage calculated as:
a. 0.1-5.00% System  Uptime = {l1-  {[(System
b. 5.01- Z' io Downtime)/(Total Time -  Planned
1 Average System Uptime 99.9% 15 15.00% S Maintenance Time)]*100}
c. 15.01- d. 30 For purpose of calculation of SLAs,
30.00% following hours will be used:
DC,DR,: 24 X7
d. >30%

Front office: 6 working days of week,
excluding Government Holidays

All other locations: 8 AM to 8PM excluding
Saturdays, Sundays and Government
holidays

“System Downtime” shall mean the time
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Performance level
Service Metric Parameter Target Service  SLA specific Severity Service Measurement

' Metric .
Level Weight Credits

period for which the specified services /
components with specified technical and
service standards are not available to the
departmental users and excludes the
scheduled downtime for preventive
maintenance

This includes Servers, storage, Backup, LAN,
0S, Application, any other IT and non-IT
infrastructure, their sub-components etc at
all Project locations etc).

The selected vendor will be required to
schedule ‘planned maintenance time’ with
prior approval of the Department. This will
be planned outside working time. In
exceptional circumstances, Department
may allow the vendor to plan scheduled
downtime in the working hours. In any case
this should not exceed 0.5% of the total
time.

MIS reports generated from the monitoring
system deployed and maintained by the
Vendor will be used to monitor this SLA

99.5% at each a. 25

2. System Uptime at each location location 5 Slippage b, 5 Location System Uptime = {1- {[(System
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Service Metric Parameter

Target Service

Level

SLA specific Severity

Weight

Performance level

Metric

Service
Credits

Measurement

a. Lessthan c. 10 Downtime at that Location)/(Total Time —
99.5% uptime Planned Maintenance Time)]*100}
at zero System Downtime at a location = Time for
locations . ,
which system’s users are not able to access
b. Lessthan the application, portal or any other IT
99.5% uptime components of the system at that location
atupto 5 to perform day to day
locations operations/transactions.
¢ Is_)gs;;han ) This includes Servers, storage, Backup, LAN,
5% uptime 0S, Application, any other IT and non-IT
at6to 10 . .
ocati infrastructure, their sub-components etc at
ocations / for that Project location etc).
MIS reports generated from the monitoring
system deployed and maintained by the
Vendor.
WAN availability Slippage
This includes: -5.009
o o a. 0.15.00% a 25 MIS reports generated from the monitoring
3. a) Availability of Connectivity ~of 99.5% 10 b. 5.01-15.00% T system deployed and maintained by the
Data Centre with <Department b. 5 Vendor
offices> and upcoming locations. ¢. 15.01-30.00% |c. 10
d 20
b) Internet Bandwidth Availability d. >30%
i . Resolution time is defined as time from
4 Instances of not meeting Issue 0% 5 slippage ' _
resolution time a. 25 generation of Call No. to time of closure of
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Performance level

Service Metric Parameter Target Service  SLA specific Severity Metric Service Measurement
Level Weight Credits
(No. of equivalent instances of not a. 0.01-10.00% b. 5 call as reported in the Helpdesk Application
meeting is§ue resol_ution time / b, 10.01-20.00% c. 10 deploygd and_maintained by_vendor.
Total equivalent instances of Resolution time for various types of
reported issues)*100 c. >20.00% problems

» Severity Level 1 (S1): Problems
affecting the data centre or DR site: 2
hours

» Severity Level 2 (S2): Problems
affecting more than one location
(other than the Data Centre related
problems) or any one ICC or one
Front Window: 4 hours

» Severity Level 3 (S3): Problems
affecting more than five users within
a location or all users at a single
location (other than ICC and Front
Window): 8 hours

» Severity Level 4 (S4): Problems
affecting less than five users within
one location (provided there are 5 or
more users at that location): 18 hours

Equivalent instances are calculated as:
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Service Metric Parameter

Target Service
Level

SLA specific Severity
Weight

Performance level

Metric

Service
Credits

Measurement
Severity Weightage
S1 1
S2 Ya
S3 1/8
S4 1/16

For example, 3 instances of overshooting
Issue resolution time for S2 type complaints
would result in % “Equivalent Instances of
not Meeting Issue Resolution Time”.

Training (Severity Weight = 15)

Participant Pass Rate

(No. of Participants who score at
least 80% marks in the first

Score  on Assessments done after
completion of training. Tests designed by
the vendor, approved by the department

89.99 % to 80% 1 and administered and assessed by the
1, | Assessment Test / No. of 90% 5 79.99& t0 70% 3 Department directly or through any third
Participants  who  took  the <70% 5 party appointed by the department.
test)*100 Participants who do not pass have to be
(This SLA is valid only for the first retrained once by the Vendor at no
training and not for retraining) additional cost.
2. Training Timeliness 100% 5 99.99 % to 90% ; MIS reports generated from the System
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Performance level

Measurement

Service Metric Parameter Target Service  SLA specific Severity Metric Service
Level Weight Credits
(No. of participants trained within b. 89.99&to75% |c. 5
timelines prescribed in this RFP / c. <75%

No. of Participants who are to be
trained in a time period)*100

deployed, operated and maintained by the
Selected Vendor.

Quiality of Training a. 79.99% to 70%

3. 80% 5 b. 69.99 % to 60%
Average score of at least 80%
c. <60%

o T o
g w -

Feedback  collected  from trained
participants  through feedback forms
designed by the vendor, approved and
administered by the Department.

Parameters for feedback: Relevance of
course content / coverage, quality of
presentation, quality of training material
provided, relevant examples / practice
sessions, quality of faculty, administrative
arrangements done for the training.

Sample Size for the same will be decided by
<Nodal Agency> at time of implementation

SLAs for Business Continuity

Measurement

S. No. Service Metric Parameters

1 Maximum Data Lost e No data lost: No penalty MIS

reports generated from the System
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SLAs for Business Continuity

S. No.

Service Metric Parameters

Maximum Data Lost at any point of time in the
system

Upto 30 mins: 2 Lakhs

30 mins to 2 hours: 5 Lakhs per half hour till 2
hour

> 2 hours: 10 Lakhs per hour

nd

Measurement

deployed, operated and maintained by the
Selected Vendor.

E.g. 5 hours data is lost, penalty imposed will be:
11 Lakhs

(2) + (3X5) +(3X10) =47 Lacs

Latency of data replication at Disaster

<1 hour: No penalty
1 to 2 hours: 2 Lakhs per hour of delay till 2" hour

MIS reports generated from the System
deployed, operated and maintained by the
Selected Vendor.

(RTO)

2 to 4 hours: 5 Lakhs per hour of delay till 4™ hour
> 4 hours: 10 Lakhs per hour of delay

2 . o th E.g. Data was last replicated on the DR site 11
Recovery Site 2 to 4 hours: 5 Lakhs per hour of delay till 4™ hour . I
h . 10 Lakh h £ del hours ago, penalty imposed will be:
>4 hours: 10 Lakhs per hour of delay (1X2)+(2X5)+(7X 10) = 82 Lacs
MIS reports generated from the System
deployed, operated and maintained by the
<1 hour: No penalty ploy P y
Time for recovery of Primary Data Centre 1 to 2 hours: 2 Lakhs per hour of delay till 2™ hour Selected Vendor.
3 y y ' P y E.g. DC site was recovered in 11 hours, penalty

imposed will be:
(1X2)+(2X5)+(7X10)=82Lacs
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7 First Draft of Key Project Documents

The first draft of key project documents should be prepared prior to the application for In-principle
Clearance. These would typically include a draft of the Contract Agreement (PPP), as well as drafts of
the first-stage bid documents (EOI).

The draft project documents will support the in-principle Clearance application by providing
additional detail to the clearance authority. These rough drafts will also be needed in advance of
issuing the EOI. The structure and critical details of the draft documents will flow from the findings in
the feasibility study.

An EOI will typically include the following:

o Description of key project details, including:
— Description of the project scope and objectives, with a focus on the services to be
provided including indication of performance levels
— Envisaged PPP mode and financing mechanism
— Payment mechanism (eg, user charges, government payment, other source, or a
combination)
— Project timeframe and indicative schedule
e Details of the procurement, including:
— Qualifying criteria for the evaluation and selection of shortlisted bidders
— Process for submission and evaluation
Details of pre-submission conference or meeting and of other opportunities to ask
questions or seek clarifications
Indicative procurement schedule
— Other general instructions to applicants
Application forms (as annexes)

An EOI would also include enough description of the project so that potential bidders are
able to assess whether they would be interested.

e The standard clauses in a Contract Agreement (PPP) include:

— Contract date and key dates in the concession life (including termination)

— Obligations, rights and restrictions on the private partner (concessionaire), including
a description of the services to be provided and performance obligations

— Obligations and rights of the public partner

— Mechanisms for payment, including the rights (if any) of the concessionaire to
gather direct or indirect revenue from the project

— Rules and procedures for making changes to the scope during the life of the project

— Requirements and procedures for auditing and monitoring performance

— Penalties in case of non-performance

— Step-in and substitution rights

— What happens at the end of the project (termination) including, if appropriate,
transferring assets to the public sector
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— What happens if the project is terminated early
— Arrangements for dispute resolution
— Other standard clauses such as change in law, force majeure etc

The details of the EOI and the Contract Agreement (PPP) will depend on the particular
details of the project. However, as indicated by the lists above, there are broadly standard
contents that are common across projects. This makes it possible to start with a model
document and add project-specific details to this as required.

Getting the Contract Agreement (PPP) right is critical to a sustainable and successful PPP
project. It should spell out the rights, responsibilities and obligations of all parties. This
makes it vital not just as a bidding document but as the foundation for the management of
the contract throughout the life of the PPP. For this reason, the process of preparing to
manage the PPP contract should begin early and continue till when the Contract Agreement
(PPP) is finalized.

Drafting project documents is a specialist task and advisors should/would ordinarily be
engaged to do this. Where model agreements are used they may be adapted in-house by the
Sponsor if it has the necessary expertise. However, even in this case it may still be preferable
to seek external advice, particularly if the project is complex or innovative.
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8 Approvals: Process for In-principle Clearance

The clearance process and the institutions that support this will vary from State to State and Ministry
to Ministry. An institutional arrangement for PPP in Infrastructure is in place at Central level and
some States (for example Assam, Orissa, Madhya Pradesh) have similar approaches.

However, other States have different arrangements and in some States and especially at the
municipal level the procedures may not yet be developed. Project Officers should check the
requirements that apply in their jurisdiction (for example by consulting the relevant PPP nodal
agency, or any other relevant institutions’ websites and guides.

For projects at the Centre, an application for clearance is submitted to the PPP Cell in DEA which
passes it on for in-principle clearance by PPPAC, the Standing Finance Committee, Expenditure
Finance Committee, or Administrative Ministry as required (the competent Authority for appraisal
and clearance depends on the level of project cost). The process is detailed in DEA’s approval
guidelines. However whether the PPP sector investment would require the approval of this
Committee needs to be finalized between DIT and PPP Cell in DEA.

For Centre level projects DEA has provided pro-forma memoranda to accompany the pre-feasibility
report in applications (see DEA Compendium of Approval Guidelines, 2008, Annexes). These include
summary details such as project description, financing arrangements, IRR, other clearances etc.

For state-level projects, the committee or agency empowered to make in-principle clearance will
depend on the particular institutional set-up of the state.

In some cases the PPP Cell may be empowered to give in-principle clearance without application to a
competent authority. For example, at the Centre level the PPP Cell can give in-principle clearance for
proposals submitted on the basis of Model Contract Agreement (PPP)s. (See DEA Guidelines)

8.1 Preparing for Procurement
Preparation should always be the first step. Key preparation activities include:

e Forming a team to lead the procurement and evaluation process
e Reviewing project information and making any necessary updates
e Appointing an independent monitor to ensure quality and process oversight

8.2 Forming aProcurement and Evaluation Team
The Sponsoring Authority should select and form a team of people who will carry out and manage
the procurement process. A Project Team will have been formed early in the PPP process and may
have been expanded for the detailed analysis during a subsequent phase. This team may now be
further adapted to become the procurement and evaluation team.

The Procurement and Evaluation (P&E) team should have expertise covering financial, legal,
technical, operational and commercial aspects of the project. The team should also have managerial
capability to lead the procurement process.

Page 99 of 125



Guidance Notes: Model RFP Templates for Implementation Agencies

It is natural for the Project Officer to lead the P&E team if this person has the experience and skills
needed to manage the procurement process. The team should include individuals from within the
Sponsoring Authority and may also include external advisors where expertise is not available
internally. The team can further engage external technical advisors for specific tasks as needed.

The P&E team will have the following roles, using external advisors as needed:

e Provide overall management of the procurement process

e Prepare the EOI notice

e Provide a contact point for communications with interested parties
e Evaluate EOI

o Develop RFP documents

e Provide a contact point for communications with bidders

e Evaluate bid submissions and select preferred bidder

o Finalize the contract with preferred bidder

Each member of the P&E team must be required to declare that they have no conflict of interest
in the project and to disclose any conflict that arises during the procurement process. The same
must also be true of any advisors engaged during the process.

8.3 Reviewing and Updating Project Information

At the start of the procurement phase it is worth reviewing the project information developed
during Phase 2. This will be especially useful if there has been a delay since receiving In-principle
Approval and if new people have joined the Sponsor’s project team.

The project information will include:
e Description of services required
o Detailed technical scope
e Economic and financial appraisals of the project
e Environmental and social safeguard information
e Risk allocation and PPP mode
e Project implementation schedule
e Selected procurement strategy and process
o First drafts of the EOl document and Contract Agreement (PPP)

A decision on the procurement strategy and type of procurement process will have been made
earlier. First drafts of the EOI document and Contract Agreement (PPP) will also have been
developed.

The In-principle Approval will have been given on the basis of the project information from this
phase. If the Clearance committee requested any changes to the project details then these updates
should now be made. The implementation schedule should also be reviewed and updated if the
timeline has changed.
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Substantive changes to the project description that was agreed by the Clearance committee,
particularly to the scope and risk allocation, should not now be made. If changes are required these
would need to be brought to the attention of the Approving Authority and justified.

8.4 Appointing an Independent Monitor

The sponsor agency may consider appointing an independent monitor to oversee the process and to
ensure the transparency of the project Bidding and public budget allocation processes. This person
should be able to critically and objectively evaluate the process and comment on inadequacies and
potential conflicts of interest as they arise. The use of an independent monitor is a good practice to
adopt, particularly for financially large projects.

To carry out this role he or she should have an independent position in relation to the Sponsoring
Authority. The independent monitor should, ideally be a representative from the Ministry of Finance
or from the Ministry of Law or from an independent audit firm.

The role of the independent monitor will be to monitor and record the conduct of the participants
and the proceedings particularly during the Bidding and procurement and contract finalization
stages. The independent monitor will review all documentation and attend all internal and external
meetings. The independent monitor would not approve any decision or document, but only certify
that the proceedings had been conducted with the desired standard of transparency and
accountability.

The independent monitor would report directly to the Approving Authority that is empowered to
make the Final Approval decision. The Monitor should submit an independent report to the
Approving Authority to verify that activities were conducted as per acceptable practices.

The independent monitor’s assessment of the Bid process should be an important input into the

approval process. The monitor would also provide advice on Bid procedures to the procurement and
evaluation team.
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9 Bid Preparation: EOl and RFP Process

9.1 EOI Process

EOI is extremely important for PPP in ICT and E-Governance space; reason being that PPP is relatively
new in ICT/E-Governance and solution delivery does not comprise just of simple purely
commoditized goods and basic deployment services. PPP in ICT/E-Governance can very well be
complex involving a good mix of software, hardware, networking, application development and
O&M services. All of this, within the brackets of financial feasibility, output specification benefits to
the Citizen/Government and economic returns to the Vendor, is a risky business proposition. Hence,
it is important that the right profile of bidders are shortlisted who have the capability to deliver the
project in the most efficient manner.

The EOI process would typically include the following steps:

e Preparation of the EOI

o Public notification and issuing the EOI notice

e Allowing for questions from interested parties

o Receipt of EOI submissions

o Assessment of level of interest and compilation of list of interested firms

For detailed guidance on this section please refer Section 1 : Guidance Notes : Model RFP
Templates for Implementation Agencies.

9.2 RFP & Contract Design

First drafts of the key bidding documents will be available from the In-principle Approval application.
Further development can begin before the RFP stage, to allow a draft to be included with the RFP, or
during the RFP stage to save time between RFP and Final Approval. In any case, the final drafts must
be ready ahead of the application for Final Approval.

The key bidding documents are:

e The Request for Proposal (RFP) for the bid, which includes the Terms of Reference (TOR)
o The Contract Agreement (PPP) that will govern the PPP

The Draft Contract Agreement would be included with the RFP.
The final drafts will be based on the first drafts and details from:
o The project specifications from the feasibility study
e The results from the In-principle Approval, including Viability Gap funding or other grant

approval and any added requirements or requested changes
o The qualification criteria developed at the RFQ stage
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The RFP, which includes the Draft Contract Agreement (PPP), is the most important document in the
bidding process. It is well worth taking care to develop the document carefully, clearly and
thoroughly.

The RFP and Contract Agreement specify the main terms of the project and ordinarily these would
be non-negotiable at the award stage. It is critically important that these terms are clear and well
understood. The Contract Agreement also lays the foundation for the contract management process
throughout the life of the PPP.

A quality RFP will provide bidders with clarity on the requirements of the project and encourage
them that the public partner is credible and well organised. This will make them more likely to
devote resources to the bid. It will also reduce the likelihood of delays to the bidding process as a
result of subsequent changes to the RFP.

Model documents can provide a useful starting point and guidance on the contents and format of
typical RFPs and CAs. Unless the Sponsor has the necessary in-house expertise transaction advisors
would need to be engaged to complete the detailed document preparation.

For a Model RFP Template for PPP please refer Model RFP Template for Public Private Partnership

For further guidance on RFP drafting section please refer Section 2 : Guidance Notes : Model RFP
Templates for Implementation Agencies.

For a draft PPP Contract Agreement, please refer Annexure | : Agreement for Selection of
Implementation Agencies for PPP (Transaction Based Pricing Model) Vendor

For further guidance on PPP Contract Agreement, please refer Additional Reference for Good
Practices : Model RFP Templates for Public Private Partnership.

9.3 Readiness Check and Final Approval

Before going on to the bidding stage the Sponsor must seek Final Approval for the PPP procurement
from the relevant Authority. The Sponsor should carry out a readiness check before submitting the
project for Final Approval.

This readiness check is designed to test that the project is well prepared for the Approval application
and for bidding. A project that has been thoroughly and successfully checked for readiness has the
best chance of being successfully Approved.

The readiness check should be carried out by the Sponsor internally using a Readiness Filter. The
Readiness Filter consists of a series of validating questions (checks), each related to an important
part of preparation for Approval and for bidding. There is one Readiness Filter for each Readiness
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Check. The Readiness Checks happen at key milestones in project development. As the name
suggests, the purpose of the Readiness Checks is to help make sure that the PPP project is ready for
the next stage and to highlight areas where the quality of preparation can be improved.

A senior person within the Sponsor should be appointed as a reviewer for the readiness check.
Ideally, this person would be in a position related to oversight of the Sponsor’s financial activities.
This person should not be a member of the P&E team.

The Project Officer and the P&E team would be required to complete the Readiness Filter and
submit them to the reviewer. An internal meeting would then take place chaired by the reviewer in
which the P&E team would be expected to defend the readiness of the project.

Each Readiness Check is intended to assist the Project Officer at key stages of the process by
providing an informal assessment of:
e  The completeness of the material to be submitted for review and approval.
e  Anyweaknesses in the PPP project design that should be addressed.
e The likelihood that the PPP project will receive clearance or approval following
submission.
e The readiness of the project to proceed to the next step, including the availability
of the necessary resources.
The specific purpose and timing of each Readiness Check is:

Readiness Check 1: Internal Quality Review This check happens after the completion of the Pre-
Feasibility Study Report in Phase 1. Readiness Check 1 is part of the application for internal
clearance to move to detailed PPP development in Phase 2. It focuses on the project’s suitability
as a PPP and the identification of aspects of the project that will need particular attention during
its further development.

Readiness Check 2: Project Feasibility This check follows the completion of the Feasibility Study
Report and first drafts of bid documents in Phase 2. It happens before the submission of the
report and documents for in-principle clearance. The purpose of Readiness Check 2 is to check
that the project is ready for to apply for in-principle clearance. Readiness Check 2 focuses on
assessing whether the Feasibility Study Report is sufficiently complete and whether clearance is
likely to be granted given the current project design.

Readiness Check 3: Procurement Readiness This check follows the completion of shortlisting of
bidders and final drafts of project documents in Phase 3 and happens before the submission of
the project for final approval. The purpose of Readiness Check 3 is to check that the project is
ready for final approval in order to maximize the likelihood that final approval will be granted.

The Readiness Check is not intended to replace the external clearance and approval

requirements built into the process. Decisions on whether to submit the proposed PPP project
for subsequent formal clearance and approval will be taken by the Project Officer and are not
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dependent on the conclusions of the Readiness Check. The review and approval process may
reach different conclusions to those of the Readiness Check. However, the Readiness Check will
help the Project Officer in deciding whether to submit the project or to further improve its
readiness prior to submission.

9.4 Application for Final Approval

If the internal reviewer signs off on the readiness check then an application can be made for Final
Approval to procure the project as a PPP. This application would be made to the relevant Approving
Authority, which depends on the jurisdiction governing the PPP.

The Approving Authority would assess the key documents prepared for the bidding stage, and
review the results of the qualifying stage. It would also take account of the in-principle
recommendation made by the Clearance Authority.

9.5 Bidding - RFP and Bid Evaluation

After Final Approval has been granted the PPP procurement can progress to the bidding stage. For
further guidance on this section please refer Section 2 : Guidance Notes : Model RFP Templates for
Implementation Agencies.

9.5.1 Site Visit

If the project involves important site-related issues a site visit should be organized early in the bid
preparation. All bidders would be invited to attend and it would be expected that they would do so.
Bidders will be free to ask site-related questions and these should be minuted and circulated to all
participants.

9.5.2 Data Room

A data room is a way for the Sponsor to provide bidders with access to confidential project-specific
information for a period while they are preparing their bids. It is usually a single location where
bidders may come to view documents that are not otherwise allowed to be distributed.

The location and rules for accessing the data room should be stated in the RFP.

As an alternative to a physical location, it is becoming increasingly common for procurement
authorities to provide a virtual data room. This is a secure website where project documents can be
provided to authorized viewers online. Virtual data rooms often have restrictions on how documents
can be viewed and used, for example by using digital rights management to limit the ability to save,
print and distribute confidential material.
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Non-confidential information relevant to the bid may be provided with the RFP or made available at
the request of bidders.

10 Best Practices in Bidding, Evaluating, and Negotiating PPP
Transactions

Bidding and evaluation of PPP projects include the usual project appraisal activities of research and
analysis to prepare pre-feasibility studies and feasibility studies. But for PPP projects several distinct
sequential steps should be followed:

1. Affordability: Conduct consumer demand, affordability, and willingness to pay surveys to
determine whether the tariff rates required for the project to be financially viable are acceptable
and affordable to people who will be the consumers of the services provided by the project; and
(b) perform a review of budget resources for government’s projected share of costs in the
project; if there are not sufficient resources in the current budget, determine whether the
required amount can be put into the next fiscal budget.

2. Risk Allocation: Does the Place prior information notice
proposed PPP project Advertise Place contract notice
appropriately transfer risk to Place other advertisements
the private sector, and does
the resulting risk allocation
matrix appropriately match
each category of risk with the
partner best able to manage
that kind of risk? The general
principle is that the public
sector partner  manages
political risks while the
private  sector  partner
manages commercial risks. In
practice, there are always a

Establish prequalification criteria

Develop project information memorandum
Develop request for prequalification
Identify short list of tenderers

Debnef unsuccessful applicants

Prequalification

Prepare Instructions to Tenderers
Prepare Project Agreement

Prepare Output Specifications

Establish evaluation criteria

Obtain approval of central authority

Hoald clarification meetings with tenderers
Receipt of tenders

Assess tender compliance
. . Tender Evaluate tenders
few categories of risk that Evaluation Hold clarification meetings with tenderers

the partners must share, like Select preferred tenderer

. . . Prepare report on tendering process
tariff risk, which quctuat.es Obtain approval of Central Authority
based on both commercial
demand/supply factors and Contract
political factors. Award

Award contract
Debref unsuccessful tenderers
Place award notice

3. Value for Money: The proposed PPP project must give the government more value for money
than it would get if it did the project without a private sector partner. It will be necessary to
develop a “base case” scenario, in which the cost of doing the project with no private partner is
estimated. Then, a “public sector comparator” is calculated to give a figure that can be
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compared to the cost of doing the project with a private sector partner. In the final stage of
selecting which partner to accept, the financial proposals will be evaluated and ranked based
largely on this value for money criterion. As the PPP project moves through the tender/bid
process, the 3-stage appraisal criteria described above are applied in the following manner:
|. Expression of interest (EOI): The tender/ bid process begins with the EOI, unless the
requirement is consulting services, in which case the process begins with a Request for
Expressions of Interest, and within the EOI information about the project must be presented.
At this stage, the pre-feasibility study must have been completed, so that such information
can be provided, and the affordability test must have been passed. Usually, a Nodal Agency
performs this test, and provides guidance to the project sponsor regarding the tender/bid
process.

Request for Proposals: While the submissions in response to the EOI are being received and
evaluated, the project sponsor, the government body proposing the PPP project, should
develop the pre-feasibility study into a full feasibility study. At the same time, the Nodal
Agency should be completing its risk allocation review, the result of which should be a draft
contract, or Draft Contract Agreement (PPP), revealing the proposed allocation of
contractual obligations between the partners. The results of the feasibility study should be
included, in summary form, in the Request for Proposals (RFP) along with a disclaimer that
the project sponsor, or the

Contracting Authority that will execute the Contract, does not represent or warrant that any
of the information is accurate, and that proposed private partners must conduct their own
due diligence.

Bidder Selection: After the technical proposals have been evaluated and scored the financial
proposals will be opened. The information contained in the financial proposals will enable
the Bid committee to make its selection, and will also enable the Nodal Agency to determine
which proposal offers the government the best value for money, for the amount of financial
resources the government must contribute to the PPP project, and which bidder offers the
most benefits in return for such contribution. The interpretation of “benefits” can include
both financial and economic benefits, usually expressed in terms of service delivery.

Negotiation begins after the preferred bidder is selected via the process described above.
The focus is the draft contract, or Contract Agreement (PPP), that was included in the RFP.
The government should take care to ensure that members of the negotiation committee
have experience in PPP transactions and understand the business aspects of the project. This
requires skills that are not usually found in negotiation committees for standard project
procurement. Non-PPP projects do not carry the complex business partnership aspects of a
PPP project, in particular the risk allocation that is a cornerstone of PPP transactions.

The focus of the contract negotiations for PPP projects is Service Delivery Standards, in
terms of both quantity and quality of service, which represent an essential part of the
contract. In traditional procurement, the focus is on getting what the government wants to
buy, at the lowest price and the least risk necessary. In PPP procurement, the focus is on
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getting the highest quantity and quality of service for consumers, within the budget that the
government has allocated for the project. Value for money, rather than cost savings, should
be the primary objective of contract negotiations.

10.1.1.1 Preference to domestically manufactured electronic products in Government
procurement (PMA)

Purchaser reserves the right for providing preference to domestically manufactured electronic

products in terms of the Ministry of Electronics and Information Technology (MeitY) Notification

No0.33(3)/2013-IPHW dated 23.12.2013 and Guidelines issued thereunder through Notification No.

33(7)/2015-IPHW dated 15.11.2015.

The tender conditions would ensure that domestically manufactured electronic products are
encouraged and are not subjected to restrictive product specifications or mandatory requirement of
prior experience. The procuring agency may also rationally identify and evaluate predatory pricing by
any bidder. However procuring Department or Agency may incorporate such stipulations as may be
considered necessary to satisfy themselves of the security, production capability and product quality
of the domestic manufacturer.

In case of turnkey/ system-integration projects, eligibility of a bidder as a domestic manufacturer
would be determined on the domestic value addition calculated only for the value of notified
Domestically Manufactured Electronic Products (DMEPs) i.e. forming part of the turnkey/system-
integration project and not on the value of whole project.

The products notified by MeitY & Department of Telecommunications (DoT) for providing preference
to domestic manufacturers are as follows:

By MeitY
1. Desktop PCs 7. LED Products
2. Dot Matrix Printers 8. Biometric Access
3. TabletPCs Control/Authentication Devices
4. Laptop PCs 9. Biometric Finger Print Sensors
5. Contact Smart Cards 10. Biometric Iris Sensors
6. Contactless Smart Cards
By DoT
1 Encryption/UTM platforms (TDM and IP) 9 SDH/ Carrier- Ethernet/ Packet Optical
2 Core/ Edge/ Enterprise routers Transport equipment
3 Managed Leased line Network equipment 10 DWDM/CWDM systems
4 Ethernet Switches (L2 and L3), Hubs, etc. 11 GPON equipment
5 IP based Soft Switches, Media gateways 12 Digital Cross- Connects/MUXs
6 Wireless/ Wireline PABXs 13 Small size 2G/ 3G GSM based Base Station
7 CPE (Including WiFi Access points and Systems
Routers, Media Converters), 14 LTE based broadband wireless access
2G/3G Modems, Leased - line Modems, systems (eNodeB, EPC, etc.)
etc. 15 (Access Point, Aggregation Block, Core
8 Set- Top Boxes Block, etc.)

16 Microwave Radio systems (IP/Hybrid)

Page 108 of 125



Guidance Notes: Model RFP Templates for Implementation Agencies

17
18
19
20
21
22

23

Software Defined Radio, Cognitive Radio
systems

Repeaters (RF/RF- over- optical), IBS, and
Distributed Antenna system

Satellite based systems - Hubs, VSAT etc.
Copper access systems (DSL/DSLAM)
Network Management systems

Security and Surveillance communication
systems(video and sensors based)
Optical Fiber Cable
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A copy of the aforesaid Notifications/Guidelines can be downloaded from MeitY website i.e. URL
www.meity.gov.infesdm. Purchase preference for domestic manufacturer, methodology of its

implementation, value addition to be achieved by domestic manufacturers, self-certification, and
compliance and monitoring shall be as per the aforesaid Guidelines/ Notifications. The Guidelines
may be treated as an integral part of the tender documents.

Tender procedure for procurement
1. The procuring agencies, whether Government Ministries/Departments or other government
agencies, shall follow standard procurement procedures, in accordance with instructions of
Ministry of Finance and CVC, while providing preference to DMEP.
2. 2 The tender document for procuring notified electronic products should explicitly specify
the modalities through which the preference for DMEP shall be operated. The details, apart
from usual tender conditions, should specify the following:

a.
b.

The electronic products for which preference will be provided to bidders of DMEP.
Total quantity of procurement and the quantity of procurement for which the
preference will be provided to bidders of DMEP.

Percentage of domestic value addition which qualifies the electronic product to be
classified as domestically manufactured.

The procedure for certification and assessment of the percentage of domestic value-
addition in an electronic product.

The preference to DMEP shall be subject to meeting technical specifications and
matching the L1 price.

The procedure for awarding the contract to bidder of DMEP and the treatment of
the quantity earmarked for the bidders of DMEP if no bidder of DMEP is available, in
accordance with the clause 4.2.2 of the policy.

For each electronic product proposed to be procured, among all technically qualified
bids, the lowest quoted price will be termed as L 1 and the rest of the bids shall be
ranked in ascending order of price quoted, as L2, L3, L4 and so on. If L 1 bid is from
the bidder of DMEP, the said bidder will be awarded full value of the order. If L 1 bid
is not from the bidder of DMEP, the value of the order awarded to L 1 bidder will be
the balance of procurement value after reserving specified percentage of the total
value of the order for the eligible bidder of DMEP. Thereafter, the lowest bidder
among the bidders of DMEP, whether L2, L3, L4 or higher, will be invited to match
the L 1 bid in order to secure the procurement value of the order earmarked for the
DMEP. In case first eligible bidder of DMEP fails to match L 1 bid, the bidder of DMEP
with next higher bid will be invited to match L 1 bid and so on. However, the
procuring agency may choose to divide the order amongst more than one successful
bidder as long as all such bidders match L 1 and the criteria for allocating the tender
guantity amongst a number of successful bidders is clearly articulated in the tender
document itself. In case all eligible bidders of DMEP fail to match the L 1 bid, the
actual bidder holding L 1 bid will secure the order for full procurement value. Only
those bidders of DMEP whose bids are within 20% of the L | bid would be allowed an
opportunity to match the L 1 bid.
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11 Public Disclosers and Audit Requirements

11.1 Public Disclosure of The PPP Agreement

Transparency is an important part of procurement. Whenever possible, documents relating to PPP
projects and the procedures followed for awarding PPPs should be available for review. If public
review is not possible it will raise concerns that

o The PPPs did not adequately consider the public interest and
e May not appropriately allocate risks between infrastructure service users, the public sector
and private sector contractors.

The primary objective of PPP contract publication is to increase transparency in the award and
implementation of PPPs, and thereby to increase accountability for decisions taken under the PPP
process and public trust in the outcomes of the process.

A secondary objective is to assist in the monitoring and enforcement of PPPs, by allowing members
of the public to verify compliance with the contractual terms under which infrastructure services
from a PPP project are to be provided.

In awarding a PPP the public sector is acting on behalf of the public, and it follows from this that the
public has a natural right of access to the contractual terms that have been agreed on its behalf by
the government.

Contract publication serves a number of objectives. In cases where there is public distrust or
suspicion of government officials or private companies with respect to PPP projects, the publication
of contract terms can serve to allay those concerns and improve public confidence in the governance
of PPP projects.

Contractual transparency also allows the public to compare the total costs of PPP projects within
India and with other countries, by revealing the flow of monies between the public sector Sponsor,
the private sector provider and the users of infrastructure services including both user charges and
public sector payments. While there are no doubt many legitimate reasons that costs may differ
between countries, the publication of contractual terms will allow members of the public, donor
agencies and other entities with an interest in infrastructure services to make more informed
comparisons.

Making contract terms from previous PPP projects available will improve the competitive
environment for future PPP projects by making the market more readily accessible to more
competing firms. It does this by improving the flow of information to prospective bidders and by
increasing the confidence of bidders in the predictability of the entire procurement and contracting
process. Knowing that the contract terms would be published, a bidder will also be more conscious
of the need to propose a justifiably cost-reflective price.
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Contractual transparency also allows interested parties, other than the Sponsoring Authority, to
challenge actions that they believe violate the terms of a contract or to challenge aspects of a
contract that they believe contravene the legal framework. Infrastructure service users and other
interested entities are therefore able to support the Sponsoring Authority in holding the
infrastructure service provider accountable under the terms of the PPP contract.

This will not necessarily lead to increased legal action. The most likely effect of contractual
transparency is to increase the level of care with which both the public and private sector parties to
PPP contracts draw up and abide by PPP contracts and require greater justification of the contract
terms. This will improve the value for money of PPP projects, help ensure fairness in the
procurement process and protect the public interest.

11.2 Approach to Publication

The Sponsoring Agency should publish all PPP contracts in full on its website, or on the website of
the appropriate PPP-related Authority (eg, the PPP Cell). This will help minimize cost and maximize
public access. Recognizing that legitimate concerns exist over the publication of commercially
sensitive or proprietary information, the Sponsoring Authority and the PPP vendor may mutually
agree on confidential information to be placed in a separate annex to the contract.

It is up to the PPP vendor to demonstrate that information should be considered confidential.
Contractual terms relating to the flow of monies between the private sector PPP vendor, the
government and the users of the infrastructure services should be published at all times.

Members of the public may request the Sponsoring Authority to provide a hard copy, in which case
the costs of printing and postage should be paid by the person or organization requesting the copy.

11.3 Preserving Commercial Confidentiality

PPP contracts may contain information that is commercial or proprietary in nature. Such information
is considered to be the property of the private sector party involved in the provision of
infrastructure, is not in the public domain and provides the company with part of its competitive
advantage in the market. Requiring publication of this information is likely to reduce the number of
potential bidders, and potentially drive away companies with innovative approaches that could
maximize value for money for users of infrastructure services. At the same time, it is in the interests
of infrastructure service users and the wider public to disclose all contractual information.

As part of the process of finalizing the PPP contract, the Sponsoring Authority and the PPP vendor
should agree on which elements of the contract are considered to be commercially confidential. The
assumption should be that all information should be published unless it is possible to demonstrate
that its publication will cause damage to the PPP vendor. In particular the contractual terms
regarding payments associated with the project between the private sector PPP vendor, the public
Sponsor and the users of the infrastructure services should always be published.
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Those elements of the PPP contract that are confidential should be contained in a separate annex to
the main contract. This will allow the main contract to be read as a whole, helping interested parties
in understanding and monitoring it

11.4 Auditing of PPP Projects
The Comptroller and Auditor General of India has published Public Auditing guidelines for PPP
projects. The Guidelines have been primarily framed for use by the Indian Audit & Accounts

Department.

These guidelines are intended to provide a framework in auditing PPP projects to determine
whether Government and other public authorities have got the best possible value for money.
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Appendix

Case | :Typical Cases like SWAN, SDC etc.
Typical profile
Scope of work involves - IT Infrastructure delivery, commissioning and maintenance

Payments are as per defined frequency as “Guaranteed revenue” (for e.g. Quarterly
Guaranteed Revenue for SWAN projects)
Generally do not have clause on “technology refresh” (however “technology update” can be

a.
b.

1.

4.

5.

included)

Time period generally 3-5 years.

Mitigation Allocation

Pre-Go Live risks

Technology
risk

Latent defect
risk

Completion
risks

Design risk

Institutionalized PPP management process,
regulations, laws and clear agreement on
project outcomes.

Obligation to refresh technology as required
from time to time to meet the output
specifications.

Penalty Deductions for failure to meet output
specifications.

Wherever possible, the design and
development of the Facilities required for a
Project must be performed or procured by
the Private Party.

If, however, the Project involves the take-
over by the Private Party of existing Facilities,
then the Private Party must undertake a
thorough due diligence of these Facilities to
uncover defects before the Signature Date.
The procedure for and cost of the
remediation of such discovered defects can
then be pre-agreed.

Reporting obligation on Private Party to
promptly disclose discovered defects.
Efficient project Management

Timely approvals on the design documents

Clear output specifications.

Design warranty.

e |nstitutionalized

project management
process, regulations
etc: private sector

¢ Project outcomes:

Both Parties
By the private partner

If the Private Party (or
any of its
subcontractors) designs
and

constructs the
Facilities, the

Private Party.

If not, then the Nodal
Agency

Private Party, unless
delay caused
by Public sector

Private Party.
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Mitigation Allocation

Patent and latent defect liability.

Consultation with and review by Nodal
Agency (but review must not lead to input
specifications by

Nodal Agency).

Independent Expert appointment to resolve
disputes on expedited basis.
6.  Costover-run Fixed price development contracts. Private Party.
risk
Contingency provisions.

Standby debt facilities; provided that these
commitments are made upfront and
therefore anticipated in the base case
Financial Model.
However, if the Project is not performing as
anticipated in the base case Financial Model,
then (to effect a rescue of the Project) these
commitments may be implemented, but the
prior approval of the Nodal Agency is
required if such commitments will increase
its liabilities on termination.
7. Planning risk The Nodal Agency must identify at the In relation to any non-
feasibility phase any planning approvals that  design and construction
can be obtained by the Nodal Agency before  of the solution, the

the detailed designs for the Project are Nodal Agency.

finalized. These approvals must then be

obtained before the Project is put to In relation to any

tender/bid. design, the Private
Party

The Private Party must identify before the
Signature Date all planning approvals that are
required for the Project having regard to the
specific design inputs proposed by the Private
Party. The Private Party must make adequate
provision in its development programme
for such approvals.
8.  Availability Clear output specifications. Private Party.
risk
Performance monitoring.

Penalty regime.
9.  Market,demand The demand estimation was done by the By the Nodal Agency.
or volume risk Nodal Agency prior to the bidding process,
hence the risk is to be mitigated by the Nodal
Agency by refreshing the technology, as and
when required through a separate tender
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- Mitigation Allocation

11.

12.

13.

14.
15.

Utilities supply
risk

Insolvency and
outside creditor
risk

Sub-contractor
risk

Operating risk
(technology,
environmental,
cost and
management)

Maintenance risk
Force Majeure
(act of God) risks

Emergency back-up facilities, e.g. generators.
Emergency supply contracts.

Special insurance.

Security over necessary Project Assets.
Limitations on debts and other funding
commitments of the Private Party including

any outside the Project.

Reporting obligations in respect of any

litigation; financial information; disputes with

creditors.

Substitution of Private Party in terms of
Direct Agreement.
Subcontractors must have expertise,

experience and contractual responsibility for

their performance obligations.
Substitution of subcontractors.

Due diligence by the Nodal Agency must
include review of first tier subcontracts to
confirm that pass through of risks down to
the first tier subcontractors and their
subcontractors is provided for in the Project
subcontracts.

Clear output specifications.

Penalty regime and performance monitoring.

Adequate O&M contract.
Substitution rights.

Security and special insurance.

As above.

Define “Force Majeure” narrowly to exclude
risks that can be insured against or are dealt
with more adequately by other mechanisms
such as Relief Events or Compensation
Events.

Relief and Compensation Events.

Termination.

Private Party unless the
utilities are supplied by
the Nodal Agency and
such supplies are not
covered by the special
insurance.

Private Party.

Private Party.

Private Party.

Private Party.

If risks are insurable,
risk allocated to
Private Party.

If risks are not
insurable, then risk
is shared insofar as
Nodal Agency

may pay some
compensation.
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Mitigation Allocation

16. Political risk

17. Regulatory risk

18. Taxrate change
risk

19. Inflation risk

20. Residual value
risk

Limit risk to Changes in Law and to
expropriation, nationalization or privatization
(collectively, “expropriating actions™) of the
Nodal Agency, services or assets of the
Private Party.

Distinguish between General and
Discriminatory Changes in Law.

In relation to Discriminatory Changes in Law,
termination by Private Party with
compensation.

Legal scan undertaken to be by the Nodal
Agency at the feasibility phase of the Project
to identify all such approvals.

Implementation by the Nodal Agency of an
intergovernmental liaison process with the
responsible government authorities before
the procurement phase.

Due Diligence by Private Party to identify
approvals its requires for its operating
requirements.

If permitted under applicable law, obtain all
such approvals before the Signature Date.

Compensation for tax increases or new taxes
arising from Changes in Law.

Index linked adjustment to Unitary Payments
or user charges. However, index-linking not
blanket, but only to specified input items.
Obligations on Private Party to maintain and
repair.

Audit towards the end of Project Term.
Security by the Private Party in favour of the
Nodal Agency, e.g. final condition bond, or

deduction from Unitary Payment.

Reinstatement obligations on Private Party.

In relation to
Discriminatory
Changes in Law and
expropriating actions,
the Nodal Agency.

In relation to General
Changes in Law, the
Private Party.

If any such approvals
(other than

those relating to
Private Party’s
operating
requirements) can be
obtained before the
Signature

Date, the Nodal
Agency.

In relation to the
Private Party’s
operating
requirements, the
Private Party.

In relation to tax
increases or new taxes,
the Nodal Agency.
Private party

Private Party.

Case Il : BOOT model, Typical Cases like Central Processing Centre (Income Tax), Passport etc.
a. Focus on delivery of services
b. Payments based on the number of service transactions
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c. Has the clause pertaining to “technology refresh”, if required to meet the SLAs
d. Time period generally 7-10 years.

Mitigation Allocation

1. Pre-Go Live risks

2.  Technology
risk

3. Latent defect
risk

4.  Completion
risks

5. Design risk

Institutionalized PPP management process,
regulations, laws and clear agreement on
project outcomes.

Obligation to refresh technology as required
from time to time to meet the output
specifications.

Penalty Deductions for failure to meet output
specifications.

Wherever possible, the design and
development of the Facilities required for a
Project must be performed or procured by
the Private Party.

If, however, the Project involves the take-
over by the Private Party of existing Facilities,
then the Private Party must undertake a
thorough due diligence of these Facilities to
uncover defects before the Signature Date.
The procedure for and cost of the
remediation of such discovered defects can
then be pre-agreed.

Reporting obligation on Private Party to
promptly disclose discovered defects.
Efficient project Management

Timely approvals on the design documents
Clear output specifications.

Design warranty.

Patent and latent defect liability.
Consultation with and review by Nodal
Agency (but review must not lead to input
specifications by

Nodal Agency).

Independent Expert appointment to resolve

e |nstitutionalized PPP

management process,
regulations etc: Public
sector

¢ Project outcomes:

Both Parties
Largely by the Public
Sector, as the private
partner did not define
the Bill-of-material
However private
partner is responsible
for technology update.
If the Private Party (or
any of its
subcontractors) designs
and
constructs the
Facilities, the
Private Party.

If not, then the Nodal
Agency

Private Party, unless
delay caused
by Public sector

Private Party.

Page 118 of 125



Guidance Notes: Model RFP Templates for Implementation Agencies

Mitigation Allocation

6.

7.

10.

11.

Cost over-run
risk

Planning risk

Availability
risk

Market, demand
or volume risk

Utilities supply
risk

Insolvency and
outside creditor

disputes on expedited basis.
Fixed price development contracts.

Contingency provisions.

Standby debt facilities; provided that these
commitments are made upfront and
therefore anticipated in the base case
Financial Model.

However, if the Project is not performing as
anticipated in the base case Financial Model,
then (to effect a rescue of the Project) these
commitments may be implemented, but the
prior approval of the Nodal Agency is
required if such commitments will increase
its liabilities on termination.

The Nodal Agency must identify at the
feasibility phase any planning approvals that
can be obtained by the Nodal Agency before
the detailed designs for the Project are
finalized. These approvals must then be
obtained before the Project is put to
tender/bid.

The Private Party must identify before the
Signature Date all planning approvals that are
required for the Project having regard to the
specific design inputs proposed by the Private
Party. The Private Party must make adequate
provision in its development programme

for such approvals.

Clear output specifications.

Performance monitoring.

Penalty regime.

The demand estimation was done by the
Nodal Agency prior to the bidding process,
hence the risk is to be mitigated by the Nodal
Agency by refreshing the technology, as and
when required through a separate tender

Emergency back-up facilities, e.g. generators.
Emergency supply contracts.

Special insurance.

Security over necessary Project Assets.

Shared depending on
the nature of cost over
run. In case cost over
run is due to score
increase, then Nodal
Agency.

In case the cost over-
run is due the Private
party, then private

party.

In relation to any non-
design and construction
of the solution, the
Nodal Agency.

In relation to any
design, the Private
Party

Private Party.

In case the demand
varies within a
particular band, then
private sector, else it is
shared.

Private Party unless the
utilities are supplied by
the Nodal Agency and
such supplies are not
covered by the special
insurance.

Private Party.
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Mitigation Allocation

12.

13.

14.
15.

16.

risk

Sub-contractor
risk

Operating risk
(technology,
environmental,
cost and
management)

Maintenance risk
Force Majeure
(act of God) risks

Political risk

Limitations on debts and other funding
commitments of the Private Party including
any outside the Project.

Reporting obligations in respect of any
litigation; financial information; disputes with
creditors.

Substitution of Private Party in terms of

Direct Agreement.

Subcontractors must have expertise, Private Party.
experience and contractual responsibility for

their performance obligations.

Substitution of subcontractors.

Due diligence by the Nodal Agency must

include review of first tier subcontracts to

confirm that pass through of risks down to

the first tier subcontractors and their

subcontractors is provided for in the Project

subcontracts.

Clear output specifications. Private Party.

Penalty regime and performance monitoring.
Adequate O&M contract.
Substitution rights.

Security and special insurance.

As above. Private Party.
Define “Force Majeure” narrowly to exclude  If risks are insurable,
risks that can be insured against or are dealt  risk allocated to
with more adequately by other mechanisms  Private Party.

such as Relief Events or Compensation

Events. If risks are not
insurable, then risk
Relief and Compensation Events. is shared insofar as
Nodal Agency
Termination. may pay some
compensation.
Limit risk to Changes in Law and to In relation to

expropriation, nationalization or privatization  Discriminatory
(collectively, “expropriating actions”) of the Changes in Law and

Nodal Agency, services or assets of the expropriating actions,
Private Party. the Nodal Agency.
Distinguish between General and In relation to General
Discriminatory Changes in Law. Changes in Law, the
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Mitigation Allocation

17.

18.

19.

20.

Regulatory risk

Tax rate change
risk

Inflation risk

Residual value
risk

In relation to Discriminatory Changes in Law,
termination by Private Party with
compensation.

Legal scan undertaken to be by the Nodal
Agency at the feasibility phase of the Project
to identify all such approvals.

Implementation by the Nodal Agency of an
intergovernmental liaison process with the
responsible government authorities before
the procurement phase.

Due Diligence by Private Party to identify
approvals its requires for its operating
requirements.

If permitted under applicable law, obtain all
such approvals before the Signature Date.

Compensation for tax increases or new taxes
arising from Changes in Law.

Index linked adjustment to Unitary Payments
or user charges. However, index-linking not
blanket, but only to specified input items.
Obligations on Private Party to maintain and
repair.

Audit towards the end of Project Term.
Security by the Private Party in favour of the
Nodal Agency, e.g. final condition bond, or

deduction from Unitary Payment.

Reinstatement obligations on Private Party.

Private Party.

If any such approvals
(other than

those relating to
Private Party’s
operating
requirements) can be
obtained before the
Signature

Date, the Nodal
Agency.

In relation to the
Private Party’s
operating
requirements, the
Private Party.

In relation to tax
increases or new taxes,
the Nodal Agency.
Nodal Agency

Private Party.

Case Il :Typical Cases like Turnkey Project implementation (VAT Implementation projects in most
States).

a.

Scope of work is defined by the Nodal Agency resulting into a Bill of Material pertaining to IT
Infrastructure, Application, Networking, Data digitization, training, site preparation etc.

The payment partly is made upfront to meet the capital expenditure put in by the Vendor
and partly is to be paid on the quality of services provided on the maintaining the
infrastructure and handholding support.
Generally does have “technology refresh” clause (however “technology update” can be

included)

Time period generally around 5 years.
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Mitigation Allocation

1. Pre-Go Live risks  Institutionalized PPP management process, e Institutionalized
regulations, laws and clear agreement on project management
project outcomes process, regulations
etc: Public sector
¢ Project outcomes:
Both Parties
2.  Technology Obligation on Private Party to refresh Public Sector.
risk technology as required from time to time to

meet the output specifications.

Penalty Deductions for failure to meet output

specifications.

3. Latent defect Wherever possible, the design and If the Private Party (or
risk development of the Facilities required for a any of its
Project must be subcontractors) designs
performed or procured by the Private Party.  and constructs the
Facilities, the
If, however, the Project involves the take- Private Party.
over by the Private Party of existing Facilities,
then the Private Party must undertake a If not, then the Nodal
thorough due diligence of these Facilities to Agency, but
uncover defects before the Signature Date. only if there is no or
The procedure for and cost of the insufficient
remediation of such discovered defects can insurances available to
then be pre-agreed. mitigate
this risk and if the
Reporting obligation on Private Party to Nodal Agency’s
promptly disclose discovered defects. liability is capped
(subject to
VFM considerations).
4.  Completion Efficient project Management Private Party, unless
risks Timely approvals on the design documents delay caused

by Public sector
5. Design risk Clear output specifications. Private Party.
Design warranty.
Patent and latent defect liability.
Consultation with and review by Nodal
Agency (but review must not lead to input
specifications by

Nodal Agency).

Independent Expert appointment to resolve
disputes on expedited basis.
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Mitigation Allocation

6.

7.

10.

11.

Cost over-run
risk

Planning risk

Availability
risk

Market, demand
or volume risk

Utilities supply
risk

Insolvency and
outside creditor
risk

Fixed price development contracts.
Contingency provisions.

Standby debt facilities / additional equity
commitments (Shareholder and other funder
commitments); provided that these
commitments are made upfront and
therefore anticipated in the base case
Financial Model.

However, if the Project is not performing as
anticipated in the base case Financial Model,
then (to effect a rescue of the Project) these
commitments may be implemented, but the
prior approval of the Nodal Agency is
required if such commitments will increase
its liabilities on termination.

The Nodal Agency must identify at the
feasibility phase any planning approvals that
can be obtained by the Nodal Agency before
the detailed designs for the Project are
finalized. These approvals must then be
obtained before the Project is put to
tender/bid.

The Private Party must identify before the
Signature Date all planning approvals that are
required for the Project having regard to the
specific design inputs proposed by the Private
Party. The Private Party must make adequate
provision in its development programme

for such approvals.

Relief Event.
Clear output specifications.

Performance monitoring.

Penalty regime.

Since the demand estimations are provided in
the RFP, the private agency cannot be held
accountable for any subsequent variations.
Emergency back-up facilities, e.g. generators.

Emergency supply contracts.
Special insurance.
SPV structure to ring-fence project.

Security over necessary Project Assets.

Private Party.

In relation to any non-
design and construction
specific planning
approval, the Nodal
Agency.

In relation to any
design or construction
specific planning
approval, the Private
Party

Private Party

The Nodal Agency.

Nodal Agency (most of
the time, it is the Nodal
Agency which is
responsible to provide)
Private Party.
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Mitigation Allocation

12.

13.

14.
15.

16.

Sub-contractor
risk

Operating risk
(technology,
environmental,
cost and
management)

Maintenance risk
Force Majeure
(act of God) risks

Political risk

Limitations on debts and other funding
commitments of the Private Party including
any outside the Project.

Reporting obligations in respect of any
litigation; financial information; disputes with
creditors.

Substitution of Private Party in terms of

Direct Agreement.

Subcontractors must have expertise, Private Party.
experience and contractual responsibility for

their performance obligations.

Substitution of subcontractors.

Due diligence by the Nodal Agency must

include review of first tier subcontracts to

confirm that pass through of risks down to

the first tier subcontractors and their

subcontractors is provided for in the Project

subcontracts.

Clear output specifications. Private Party.

Penalty regime and performance monitoring.
Adequate O&M contract.
Substitution rights.

Security and special insurance.

As above. Private Party.
Define “Force Majeure” narrowly to exclude  If risks are insurable,
risks that can be insured against or are dealt  risk allocated to
with more adequately by other mechanisms  Private Party.

such as Relief Events or Compensation

Events. If risks are not
insurable, then risk
Relief and Compensation Events. is shared insofar as
Nodal Agency
Termination. may pay some
compensation.
Limit risk to Changes in Law and to In relation to

expropriation, nationalization or privatization  Discriminatory
(collectively, “expropriating actions”) of the Changes in Law and

Nodal Agency, services or assets of the expropriating actions,
Private Party. the Nodal Agency.
Distinguish between General and In relation to General
Discriminatory Changes in Law. Changes in Law, the
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Mitigation Allocation

17.

18.

19.

20.

Regulatory risk

Tax rate change
risk

Inflation risk

Residual value
risk

In relation to Discriminatory Changes in Law,
termination by Private Party with
compensation.

Legal scan undertaken to be by the Nodal
Agency at the feasibility phase of the Project
to identify all such approvals.

Implementation by the Nodal Agency of an
intergovernmental liaison process with the
responsible government authorities before
the procurement phase.

Due Diligence by Private Party to identify
approvals its requires for its operating
requirements.

If permitted under applicable law, obtain all
such approvals before the Signature Date.

Compensation for tax increases or new taxes
arising from Changes in Law.

Index linked adjustment to Unitary Payments
or user charges. However, index-linking not
blanket, but only to specified input items.
Obligations on Private Party to maintain and
repair.

Audit towards the end of Project Term.
Security by the Private Party in favour of the
Nodal Agency, e.g. final condition bond, or

deduction from Unitary Payment.

Reinstatement obligations on Private Party.

Private Party.

If any such approvals
(other than

those relating to
Private Party’s
operating
requirements) can be
obtained before the
Signature

Date, the Nodal
Agency.

In relation to the
Private Party’s
operating
requirements, the
Private Party.

In relation to tax
increases or new taxes,
the Nodal Agency.
Private party

Private Party.
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Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

This document is advisory in nature and aim to sensitize the bid management teams on good
practices and harmonize/standardize the RFP clauses and terms & conditions.

The documents are based on existing Central Government Guidelines, feedback from stakeholders
and prevalent international practices. However it is possible that the State Government / Nodal
Agencies may have their own specific procurement Guidelines which may or may not be consistent
with the clauses of the RFP, Guidance notes or Contract Agreement.

It may be noted that these documents do not substitute or overrule any approvals currently required
by the concerned Department/State Government Nodal Agency for finalization of the RFP.
Accordingly it is advised that all necessary approvals are taken from appropriate authorities, as done
before publishing of these model documents.

Glossary
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

ADB
BOO
BOOT
BOT
CVvC
DFID
DIT
EQI
GFR
Gol
ICT
LROT
MMP
NeGP
NICS
O&M
oP
OPE
PPP
RFE
RFP
SoOwW

T&M

Asian Development Bank

Build Own Operate

Build Own Operate Transfer

Build Operate Transfer

Central Vigilance Commission

Department for International Development
Department of Information Technology, Government of India
Expression of Interest

General Financial Rules, 2017

Government of India

Information and Communication Technology
Lease Renovate Operate and Transfer
Mission Mode Project

National e-Governance Plan

National Informatics Centre Services Inc.
Operations and Maintenance

Outright purchase

Out-of-pocket expenses

Public Private Partnerships

Request for Empanelment

Request for Proposal

Scope of Work

Time and Material
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Key Reference Documents

1. Standardization of Public Funded Initiatives (PFl) Contracts (Version 4), HM Treasury, ©
Crown Copyright 2007, which allows to be “reproduced free of charge in any format or
medium providing that it is reproduced accurately and not used in a misleading context”

2. Public-Private Partnerships in e-Government: Knowledge Map An Infodev Publication
Prepared By: The Institute for Public-Private Partnerships, June 2009

3. The Guide to Guidance: How to Prepare, Procure and Deliver PPP Projects, European
PPP Expertise Centre (EPEC)

4, Public-Private Partnership Handbook, Asian Development Bank (ADB)

5. PPP In India, Ministry of Finance, Government of India - http://www.pppinindia.com/

6.  Toolkit for PPP in Roads and Highways, Public-Private Infrastructure Advisory Facility
(PPIAF)

7. Risk Allocation — CRISIL

Page 4 of 181


http://www.pppinindia.com/

Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

Table of Contents

Table of Contents

1.

INTRODUCTION .oooiiiimimismsnisessssssssssssssssssssssssssssssssssassssssssssnssssssssnsasssssssssssssssssssnsssssassssssnssnssassassnssnns 9
1.1. Key conSIiderations.......cccuviiiiiiiiiiiiiiiiinininiiiisssssssssssssssssssssssssssens 9
1.2. ASSUMPLIONS ..cceeeeniiiiiiiiiiieiiiisiiireiieiiessirrssasssissssrrssassssssssttssssssssssssssssssssssssssssssssssssssssssssnnnnes 9
1.3. BLIC=T 41T T o7V N 10
1.4. LY =T o] =1 = Ao P PPPRN 10
DURATION OF CONTRACT ...coititimimisnsnisssssssasssssssssssssssssssssssssssasssssssssssssssnsssssasssssssssnssnssassassnsasnss 13
2.1. INtroduCtioN.....cccoiiiiiiiiiiiii 13
2.2, FActors TO CONSIAEN .....uueeeeiiiiiiiiiinrriiiiiiiiiineeeensissssssnsseesssssssssssssessssssssssssssessssssssssnnsnessssses 13
SERVICE COMMENCEMENT .......coioiititssnismssemsmssssssnssssssssssssssmsssssnsssssssssssssssnsssssnsssssssssnssnssnssnssnsasnss 15
3.1. 3T oY LT T T 15
3.2. Nodal Agency’s RoIe — GENEIAl .....ccceeeeeeiiiiiiiccccccirererrrrreree e e e e e e e s e e s e e s s s s s s s s s esssnees 15
3.3. Lot T 0 F =T3P 17
3.4. Submission of Designs & Information to Nodal Agency ........cccccceeeerriirriiiiercscssccsssssssssssssnnnns 17
3.5. Quality Management SYSEEMS .......ccueveeeeeeeeeeeeeeeeeeeeeeeeeesseessssssssssssssssssssssssssssssssssssssssssssssssssss 18
3.6. Acceptance and Service COMMENCEMENT .......ccecerrriiiiiiisssssssssssssssssssssssssssssssssssssssssssssssssssssss 19
3.7. LT AT = Y= VT o 21
3.8. Range of Services to be provided.........cccceviiiiiiiiiiiiiiiiii 23
3.9. Capital CoNtribBULIONS ......ccceeeeeiiiieiieeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeseeesesssssesssesssssssssssssssssnannnnnnnnnnn 23
3.10. Early WOrKS ABre@mENtS.....ccceeeeeiiiiiiiieeeniiciiiieennnnsseeesiseennssssssssssesnnsssssssssessnnnsssssssssssnnnnsssnns 23
PROTECTIONS AGAINST LATE SERVICE COMMENCEMENT.........ccccinmmmmmmememsmnnnns 25
4.1. 3T T Lo T T 25
4.2, Liquidated Damages .....cccvviiiiiiiiiiiiiiiiiiiiniiiiiiiiiiiiiiesisiessessssssssesnmssssssessssssssssssssssssssssssssssssnns 25
4.3. Performance GUArantee .........cceeveeeeiiiiiiiiiiinnneeiiisiisisnsseeessissssssssssesssssssssssnssesssssssssssnssessssssas 27
4.4, Parent Company GUArantees .....cccciiieeiiiieeiiiiineiiiinniiiinneiiieneiieseiessiesssiesssresssnensssns 27
4.5, 0T 0 T2y o o TN D T | = N 27
4.6. Bonus Payments For Early Service Commencement........cceeeeceiiiiiirmeeecciininneeneesseenneeennnnnnnes 28
SUPERVENING EVENTS ... iiiimimmisnssisssssisssssssssssssssssssssssssssssasssssssssssssssssssssasssssssssnssassnssassnsannss 30
5.1. 3T T Lo T T 30
5.2, CompPeNnsSaAtion EVENTS ......cccuuuiiiiiiiiienniiiiiiiiiiiiiuiiiiiiesmseiiimmmsssssiimmssssssssimsssssssssssssnes 31
5.3. 3= 1= = 38
5.4. FOrce Majeure EVENLS ......ccoiieeeeeeiiiiiiiiieieeccestineenesssseeseeesnnssssssssssesnnssssssssssssnnnsssssssssssnnnnssnnns 42
WARRANTIES ... ccctiisssnisnsssssssssssmssssssssssssssssssssmsssssssssessns e s ssssmssas sass st ssnssnssmssmssassnssssssnssnssnssmsnnnns 45
6.1. INtrodUCioN....ccciiiiiiiiiiiiiii e 45
6.2. [ TU = 0 ] 7= Vol PPt 45
6.3. Nodal AZency Warranties .......ccevviiiiiiiiiiiiiiiiiiiiiiiiiiiiisisisssssssssssssssssssssssssssssssssssssssssssssssssssnens 45
6.4. Benefit of Surveys and REPOITS......ccciviiiiiiiiiiiiiiiiii s s s s s s s s s s s s sseees 46
6.5. Latent Defects RiSK ......cccvvviiiiiiiiiiiiiiiiiissssssssssssssssssssssssssssssens 47
PRICE AND PAYMENT MECHANISM .....iiiimninnsinssmssssssssssssssssssssssssssssssssssssssssssassassassnsasnss 48
7.1. INtrodUCioN....ccciiiiiiiiiiiiiiii e 48
7.2. Features of the Payment Mechanism ........ccccevviiiiiiiiiiiiiiiiii e 48
7.3. Structuring the Payment MechaniSm..........ccccveeviiiiiriiniininiinnnnssssssssssssssssssssssssssssssssssssssssssnnes 50
7.4. Usage-Based SYSEEMS ....ccccvviiiiiiiiiiiiiiiiiiiiieiiiinniinninnss s s s s s s s s s s s s s s s s s s sssssssssssssssnsasnnnnns 51
7.5. [0 111 ¢ =T TN 53

Page 5 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

10.

11.

12.

13.

14.

7.6. Financial Risks of the PPP Vendor .......ccccceviviiiiiiiiiiiiiiniiniieninniinnnnnnnnnnnssssssssssssssssssssssssssssssnens 58
7.7. [ 1= (] o] [ 4V Nt 58
7.8. Other Remedies for POOr Performance...........eeeeeeeeeeeeeeeeeeeeeeeeesessessmsssssssssssssssssssssssssssssssssssss 59
7.9. Qualitative Factors and User Satisfaction ...........ceeeeeeeeeeeeeeeeeeeennneeennnnnenseessssssssssssssssssssssssssses 61
AVAILABILITY REQUIREMENTS ....occcsismsasssismsasssmsmsssssssssassssssssssnssssssssssssssssssssnssnssssnssnssssnssnsssnsans 64
8.1. Yo Te [U T oY VPPNt
8.2. Definition of Availability .......ccccevviiiiiiiiiiiiiicc
8.3. Examples of Unavailability
8.4. Payment for availability and Weighting of Critical Areas ........ccccceeeveiiiiiiiiiiiieiicnecnecceeceeeeeenes 65
8.5. When does availability cOmmence?.........covviiiiiiiiiiiinrrnnnsssssssssssses 65
8.6. When does unavailability cOmmENCe?.........ccoceeiiiriiiiiiiiiiiiininssssssssssssssssns 66
8.7. Rectification of Unavailability.........ccccceviiiiiiiiiiiiiiiiniinnn 66
8.8. Service Unavailable bUut USEd ... ssssssssssssssssssssnnes 67
8.9. Restoration of Availability ........cccoevviiiiiiiiiiiiiii 68
8.10. Planned MaintenanCe.......ccceveiiiiiiiiiiiiiiiiiicicecierrrrre s s e s s s s s e s s s s s s s s s s s s s s s s s s s essssnnens 68
PERFORMANCE REQUIREMENTS ......ooiiimmmsnisnssnisssssssssssssssssssssssssssssssssssasssssssssssssssassassasansas 69
9.1. Yo o TU T o o o Tt 69
9.2. Setting the Performance LeVel..........eiisssssssssssssssssssssssssss 69
9.3. Replacement of SUB-CONtractors .......ccevvviiiiiiiiiiiii e 70
9.4. Monitoring of SUB-CONEraCtors .......cceeeieiiiiiiiiiceece e e s e e e e e e e e s s s e s e s s s essseees 71
9.5. Consequences of POOr PerfoOrmance ..........eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesssesssssessssssssssssssssnnns 71
PAYMENT MECHANISM MANAGEMENT AND MONITORING........ccccusmmmmmsmmsemsessessansanins 74
10.1. Contract ManagemeNt......cccciiiieiiiirieiiiiniiiiiniiiiinieiiiisneitisnessisssissnsssssrsnssssnsssssssssssssssnsssssnns 74
10.2. Monitoring against the Payment Mechanism .........ccccciiiiiiiiiiiinnneennn 75
10.3. Commencement of MONITOIING......cccceeiiiiiiiiiieiiiiiiinirr s ass e 76
10.4. Who does the MONItOriNG? ... sssssssssssssssssssssssnnnnnns 76
10.5. Who pays for the MONItOriNG? .........cceriiiiiccrrrccccrrsrrrrssrsss s ssssssssssssssssssssssnnnns 77
10.6. Reporting the results of MONItOriNgG .....cccceveeiiiiiiiiicicccccr e e e e e eeees 77
MAINTENANCE .....csireniiemessssssssss s e s s s sas s s e s sas s s sas s e s m s m e sm e s s R AR s AR A e SRR R R R R SRR R AR RRR RS 79
11.1. 3T 0T LT T TR 79
11.2. L] L = VT T 80
11.3. [ 1( o1 Vo i 1 1 TN 0o T} 4 - Yot ANt 80
11.4. Transfer of Assets at end Of CONTIACL.......ccccciiiiiiiiiiiiirrrrcrrrrrrrrsssse s sse s s s s s s s s s s s s s aans 80
11.5. Technical ASSESSIMENTS......ccciiiiiieeriiiiiiiirerneieeerteeernnesseessesesnnsssssssssesennnssssssssssesnnsssssssssssnnnnns 81
PAYMENTS AND SET-OFF .....cinsissenesssssssssssssssssssssssssssssssssssssssssssassssssssssssnsssssassassassnsans 83
12.1. 3T 0T Lo T T 83
12.2. Scope of Nodal Agency’s Right to Set Off........cccovvvrrriiiiiiinninnnnnnnnsssssssns 83
12.3.  Timing Of SEt-Off.....ceeiiiiiiiiiiiiiiiiiiiiiiiieieteeieeeeeeeeeieeeeeeseeseesssssssssssssssssssssssssssssssssssssssssssssssssssnss 84
12.4. VAT ON PayMeNts...cccuiiiiieiiiiiieiiiiiiiiiiineiiieneiiiensiiiensiiessiisnssiisssisimssssimsssstssssssmssssssssnnsss 84
CHANGE IN SERVICE ....ceiiitimsminismsssissssssssssssssssssssssssssssssssssssssssssssssssassmssassassssssnsssssmssnssassnssns 86
13.1. 3T o T LT T T 86
13.2.  Typology Of ChanGES .....ccuueeeeeeeeeeieeeieeieeeieeeeeeeeeeseeeeeeesssssssssssssssssssssssssssssssssssssssssssssssssssssnnnnnns 87
13.3. Change ProtOCOIS .......cuueeeieiiieiiieieieeeeeeeeeeieeeeeeeeeeeeeesesseeesssssssssssssssssssssssssssssssssssssssssssnnnsssnnnnnns 90
13.4.  Transparency of Pricing and Value for Money ..........cccovvvumreriiiiiisisnnnenniiininsinnseennninnnssneen 95
13.5. INCENEIVISALION ... e e s e e e s e e s s e s e s nan s s s s e s e e e s nnnssssssssesennnssssssssenennnnes 100
CHANGE IN LAW ... scicmiiisemmssssssssssssssssssssssssssssssssssssssssnssmsssssssssssassssssnssnssnssmsssssanssnssnssnssassns 102
14.1. LY 4o Yo [¥ Tt 4 o T o TSR 102
14.2. PPP Vendor’s and Nodal ABency’s CONCEINS .....ccceiiiiiiiiiiiiiiiiiiiiissiiisisssssessssssssssssssssssssssssnens 102
14.3. Definition of Change in LaW ......ccccviiiiiiiiiiiiiiiiiiiiiissnssssssss s sssssssssssssnees 103
14.4. Allocation of Risk Of Change in LaW .......cccceeeirriiiinninniiinssssssssssssssssssssssssssssssssssssssssssssssssssnnes 103
14.5. LY TR T 1 4 Lo T ST 103
14.6. Discriminatory, Specific and General Changes in LaW ......cccceeeciiiiiiiereeecccinieeeneenncccesneeennnnns 104
14.7. General Change in Law at PPP Vendor’s RiSK ........ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeennnnnne 104

Page 6 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

14.8. General Change in Law as @ Shared RisK .........ceeeeeeeeeeeeeeeeeeeeeeeneeeeeeeeeeeeeeeseessssssssssssssssssssssnes 105
14.9. Changes iN TAX LAW ...ccccciiiiiieeieeieeeeieeeeeeeeeeeeeeeeeeeeeeeseseseesessssssssssssssssssssssssssssssssssssssssnsnnnnnnnnns 109
14.10. Changes iN VAT ...ccceeeeeeeeeeremeeeeeeeeemmeeeeeeseessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 109
15. PRICE VARIATIONS ... cicitiisasssmssssssssssssssmsssssssssssssssssssssssssssnssssssssssssnssnssnssmssassnsssnssnssnssnsans 111
15.1. o o 11T T o T 111
15.2. Inflation INAEXation ......ccceeviiiiiiiiiiiiiici e e e e e e e e e e 111
15.3. Value Testing of Operating CoSES ......ccccririrrririiisssssissssssssssssssssssssssssssssssssssssssssssssssssssssssssnnns 112
15.4. Market TESHING cocoveeiiiiiiiiiiicccccrrr e e s e s s e e s s e s s s e s s s s s s e s s e e s s e s e nesnnnnens 115
15.5. BeNChMArKing.....cccoeiiiiiiiiiiiiicccccccceerc e e s e e s s s s s e s e s e e e e e e e s e e e e e e e s 118
16. SUB-CONTRACTING, EMPLOYEES AND DOCUMENTARY CHANGES. .......cccceerierueuns 120
16.1. Control over SUD-CONTractors .......cceeeeeeeeeeeeemeeieeeeeeeemeeeeeeeemsssssssssssssssssssssssssssssssssssssssssssssssss 120
16.2. Control OVer EMPIOYEES.......cceeeeeeeeeeeeeeeieeeeeeeeeeeeeeeeeeeeeseeessesssssssssssssssssssssssssssssssssssssssssssnnnnns 121
16.3. Consequences Of CONIOl ..........uueeeeeeeeeeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeessssesssssssssssssssssssssssssssssssssnsnnns 121
16.4. Changes t0 Project DOCUMENLS ........cceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesssssssesmsssssssssssssssssssssssssssssssssnnns 121
17. ASSIGNMENT ...ttt s e E R R R R R AR R AR AR SRR SRR R R R R RS 123
17.1. 0T 0T LT T TR 123
17.2. Restrictions on the PPP Vendor ........cccvviiiiiiiiiiiiiiiiisssssssssssssssssssssssssssssssssnn 123
17.3. Restrictions on the Nodal AgeNCY .......cccvviiiiiiiiiiiiiiiiissssssssssssseseens 123
17.4. Restrictions on the PPP Vendors.......ccceviiiiiiiiiiiiiiniiiinsiiiinsesssssssssssssssssssssssssssssssssssssssssssssnens 124
18. TREATMENT OF ASSETS ON EXPIRY OF SERVICE PERIOD.........ccccocnmimnnmnsninssessenss 125
18.1. 0T 0T Lot T T 125
18.2. Assets where the Nodal Agency retains Residual Value on EXpPiry .........ccceeeriiisnnsssssssssssnnns 125
18.3. Preserving the Condition of the Assets 0N EXPiry......cccccciiiiiiiiiiiiinienenennn 127
18.4. Handover Provisions for Assets which Transfer to Nodal Agency.........cccceviiiiiiiiniiiiniinnnnnnn 127
18.5. Transfer of Residual Value RisK......cccccciiiriiiiiiiiiiiicirrcccccsssccssssssssssssssssssssssss s sssnssssssssnssnnes 128
18.6. Valuation of Terminal Payments where Residual Value Risk has been Transferred ............ 130
19. EARLY TERMINATION.....ccciiimimimisnsnisnsssssesssssasssssssssssssssssssssassssssssssssnsssssassasssssassssssnssnssasans 131
19.1. Termination On Nodal Agency Default ..........cceeeeeeeeeeieeeeeeeeeenneneneeeneeeeeeeeeeseeesssesssssssssssssssees 131
19.2.  Termination on PPP Vendor Default ..........ccoovveeiiiiiiiiiiinnniiniiniisinnneninisnssssseesnnsssssssnssenns 134
19.3. Termination on FOrce IMIQJEUIE .......ccciiiieieeeiiiiiiiiiemniiisiiiiiiesssssssisiimsssssssssessimssssssssssssssssssses 139
19.4. Termination on Corrupt Gifts and Fraud .........cccccccceeiriiiiiiiiriiisisccsssssessssssssssssssssssssssssssssnnnns 142
19.5. Voluntary Termination by Nodal AZENCY ......ee.eiiiiiiiiieeiiciiiireereeesecsrrreennesssee s s seennnssssesssenes 145
20. CALCULATION & PAYMENT OF EARLY TERMINATION PAYMENTS.......cccecuienienaes 147
20.1. 3T 0T LT o1 T T 147
20.2. Method of Payment.......cccoviiiiiiiiiiiiiiiiiiiiisssssssssssssssssss s s ss s s ssssssssssssssnens 147
20.3. Retention of Assets by PPP Vendor on Termination .......cccccceviiiiiiiiiiiiiiinnnnnnnnnnnnnnnn 147
21. INDEMNITIES, GUARANTEES AND CONTRACTUAL CLAIMS.....ociimrrsnsssssnssnssanans 149
21.1. Y 4o Yo [U Tt 4 o T o TP TPPPS 149
21.2. GUAIANTEES coeuuuiiieeniiiieeiiiieeiiireesiitressisirassistsassistsssssstessssstessssstessssstensssstensssssansssssansssssanssssne 149
21.3. gL =T 0 T 150
21.4. Collateral Warranties........cccceeiieiiiiineeiiiiiiniiiieneeninisssseesssssssssssssesssssssssssssssssssssssssssssnnes 152
21.5. DaMaAgES ClaimsS....cccciiiiiiiiiiiiiiiiiiiiiinrrr e s e s s s e s s s s s s s s e s s s s s s e e e s e s e e e e anees 152
22. INSURANUCE . .....ooititsrsssssssssssssssssmsssssssssssssssssssssmssssssssssssssssssassnsssssnssssssssssssnssnssassmssassnssssssnssnssassns 154
22.1. 1Y 4o Yo [¥ Tt 4 Lo Y o JA SR 154
22.2. Nodal Agency’s REQUIFEMENTS .....cccceeeeeeieiiiiiiiiiieieiseseseseeeseeeessesessssssssesssssssssssssssssssssssssssssnns 155
23. INFORMATION AND CONFIDENTIALITY ..covcistismiissessesssnsssssnssnsssssnssssssssmssssssssssssssssssasans 159
23.1. L a T 0T Lot T T 159
23.2. PPP Vendor’s Records and Provision of Information.........cccceevveeeiiiiiiiisinnnenniinsssssnneennnnnnn. 159
23.3. Public Relations and PUbBIiCity ........cccoureeeeeecciiiiiieec e e e e e nnes e e e s e e e e nnnns 160
23.4. (000 T4} e [T 1 A -1 11 42PN 161
23.5. GOVEIrNMENT OPENNESS ...ivveuiiiieeiiireeiiiiesiiiensisiessisiesssitiessieiessistensistesssstenssssssnssssssnssssss 161
23.6. [ E Y= (Y - =T SR 161

Page 7 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

23.7. Freedom of INfOrmation ........cccccveeeiiiiiiiiiinniiniiiiinniessssess s ssss e s sanssessssees 164
24. INTELLECTUAL PROPERTY RIGHTS ....cccccimimimnnimnnmsssssmssssssssssssssssssssssssssssssssssssssssssasans 166
24.1. Lo o 1T o o T 166
24.2. Infringement of IPR by the PPP Vendor ..........cooiiiiiimeeeiiiiiiiiiennenininsneeneesnnssssssseessnees 166
24.3. Infringement of IPR by the Nodal AZeNCy .........cooveuemiiiiiiiiiiiieeeeeiiccenree s 166
24.4. Rights to IPR on Expiry or Termination .......cccceevvviiiiiiiiiiiiiiiiiiiincnneneeeeeeeeesseesssssssssssssssssssseens 167
25. DISPUTE RESOLUTION ...ccccictimimmmismssnisssssssasssmsasssssssssssssssssssssasssssssssssssssssssssasssssnssssssnsssssasans 169
25.1. LR T 0T Lot 4T T 169
25.2, Dispute Resolution Procedure ..........ccccvviiiiiiiiiiiininiinissssssssssssssssssssssnnn 169
25.3. Joinder of SUb-CoNtract DiSPULES......cccciiiiiiiiiiiiiiiisisissssssssssssssssssssssssssssssssssssssssssssssssssssssssns 169
25.4. Delays Caused by DiSPULES .....cccvviiiiiiiiiiiiiiiiiiiiiiiiiissssssssssssssssssssssssssssssssssssssssens 170
26. NODAL AGENCY STEP-IN....cccimimiminininmsmssmsnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasans 175
26.1. LR T 0T [T o1 4T T 175
26.2. SEEP-IN — GENEIAL...ceeeeeeeeecccrssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnsnnssnnsnnnnns 175
26.3. Step—in without PPP Vendor Breach ..........ccceeeeveiiiinnnninnsinnssssssssssssssssssssssssssssssssssssssssssssssses 176
26.4. Step—in 0N PPP Vendor Breach ..........vveviiiiiinnnnnninnsinnssissssssssssssssssssssssssssssssssssssssssssssssssses 176
26.5. 3= T =T T 177
26.6. T 0L o 1 Y o o Y 178
27. MISCELLANEQUS PROVISIONS.....cccuiitimiemssmamssnssnssssssssassssssssssssssssssssssssassasssssassssssnssnssnssns 180
27.1. L1V 111 180
27.2. YAV T=T -1 <111 2 180
27.3. L7011 T3 =T T T 180
27.4. Law of the Contract and Jurisdiction ........cccceeeiiiiiiiiiinneiiiiiiin e 180
27.5.  Third Party RiBItS .....ciiiiiiiiinssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 180
27.6. Interest on Late Payments ......ccccciiiiieiiiinniiiinniiiieeiineieisisssisssssssssssssanss 180
27.7. (ol Y LA T 1 TaT-d0) o1 [T- &1 o] s L3NS 180

Page 8 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

1. INTRODUCTION

1.1.

Key considerations

Contract design & monitoring procedures are key components of a successful PPP project.

Contracting agencies and regulatory bodies must be vigilant in proactively designing a “near leak-

proof contract” and thereafter monitoring the technical and financial requirements of all PPP

projects to ensure appropriate performance and mitigate stakeholder complaints. A Government

agency considering PPP models for e-government projects should bear in mind the following:

1.

1.2.

1.2.1.

1.2.2.

Contract design is the most important part of contract compliance. A poorly designed
contract will be difficult to enforce, leaving the government, consumers, and the private
partner open to unnecessary risk. Clearly established guidelines for PPP arrangements are a
critical component to the legal framework.

Contracts must contain the necessary contract monitoring clauses. Specifically, the contract
should clearly articulate: how the technical performance of the private partner will be
evaluated (SLAs); procedures for collecting, managing, and reporting data for internal and
external use.

Contracts should clearly specify who is responsible for monitoring. A good e-government
PPP contract identifies the individual, department, or agency with oversight responsibilities
so that the private partner knows who to talk to about when any issues or challenges in
project implementation arise. Many governments choose to set up a contract-monitoring
unit (CMU) for large-scale PPP projects.

Contracts must include dispute resolution procedures. Dispute resolution procedures define
the context under which contracts can be renegotiated, under which the government or
private sector can default on the agreement, such as “force majeure”, and what third party
body will arbitrate, in the event that disputes cannot be resolved between the private
partner and the government contracting agency.

Assumptions

The following assumptions apply to the guidance, unless otherwise indicated:

the party contracting with the public sector is a company registered under The Companies
Act’ 1956 or (a special purpose company) with Sub- Contractors providing the actual
performance on its behalf;

the project involves a development, followed by an operational phase during which the full
Service is provided; and

the project is wholly financed by PPP Vendor

These assumptions are relevant because: (a) that is how the majority of PPP transactions

continue to be structured and (b) such a contractual structure is inherently complicated and thus

large parts of the guidance will be particularly helpful to users.

1.2.3.

Use of these assumptions does not mean however that one financial structure is inherently

preferable to another. The suitability of various structures, including trade—offs between cost,
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complexity and risk, should naturally form part of the public sector’s overall appraisal of bidders’
proposals. Accordingly, no conclusion may be drawn in advance of such appraisal as to which form of
financial structure is most appropriate, including whether a special purpose company will be
required.

1.3. Terminology

In this guidance, the public sector party buying the Service is referred to as the “Nodal Agency” and
its counterpart as the “PPP Vendor” or “Contractor”, with the overall scheme referred to as the
“Project”. The agreement entered into between the Nodal Agency” and the “PPP Vendor” is referred
to as the “Contract”.

1.4. Interpretation

1.4.1. Set out below is required wording for the following general definitions which are used at
various stages in the guidance:

“Affiliate”
means in relation to any person, any holding company or subsidiary of that person or any subsidiary
of such holding company and “holding company” and “subsidiary”

“Assets”

means all assets and rights to enable the Authority or a successor contractor to own, operate and
maintain the Project in accordance with this Contract, including:

(a) any land or buildings;

(b) any equipment;

(c) any books and records (including operating and maintenance manuals, health and safety manuals
and other know—how);

(d) any spare parts, tools and other assets (together with any warranties in respect of assets being
transferred);

(e) any revenues and any other contractual rights; and

(f) any intellectual property rights, but excluding any assets and rights in respect of which the
Authority is full legal and beneficial owner;

“Associated Company”
means in respect of a relevant company, a company which is a subsidiary, a Holding Company or a
company that is a subsidiary of the ultimate Holding Company of that relevant company,

“Base Case”
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means the financial model agreed between the parties prior to the date of this Contract (as updated
from time to time in accordance with the terms of this Contract) for the purpose of, amongst other
things, calculating the Unitary Charge;

"Termination Amount"

means,:

(a) all amounts outstanding at the Termination Date, including interest and Default Interest accrued
as at that date from the PPP Vendor; and

(b) all amounts including costs of early termination and other breakage costs payable by the PPP
vendor (including prepayment in respect of permitted Borrowing, subject to the Contractor
mitigating all such costs to the extent reasonably possible; less, to the extent it is a positive amount,
the aggregate of:

(i) all credit balances on any bank accounts held by or on behalf of the Contractor on the
Termination Date;

(ii) any amounts claimable on or after the Termination Date in respect of Contingent Funding
Liabilities;

(iii) all amounts, including costs of early termination; and

(iv) all other amounts received by the PPP vendor on or after the Termination Date and before the
date on which any compensation is payable by the Authority to the Contractor as a result of
enforcing any other rights they may have;

“Business Day”
means a day (other than a Saturday or Sunday) on which banks are open for domestic business;

“Capital Expenditure”
means any expenditure which falls to be treated as capital expenditure in accordance accounting
principles in the India from time to time;

“Consents”

means all permissions, consents, approvals, certificates, permits, licenses and authorisations of a
Relevant Authority required for the performance of any of the PPP Vendor’s obligations under this
Contract;

“Planned Service Commencement Date”
means [fixed date by [on] which Service Commencement is planned to occur] or such other date as
the parties may agree;

“Project”
means [ ];

“Project Documents”

means the agreements entered into by the Contractor for the performance of the obligations under
this Contract which are listed in [ ] copies of which have been initialed by the parties for the
purposes of identification;
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“Sub-Contractors”

means each of the counterparties of the PPP Vendor to the Project Documents or any person
engaged by the PPP Vendor from time to time as may be permitted by this Contract to procure the
provision of the Services (or any of them). References to subcontractors means sub-contractors (of
any tier) of the Contractor;

“Sub-Contracts”

means the contracts entered into between the Contractor and the Sub-Contractors;

“TaX”

means any kind of tax, duty, levy or other charge (other than VAT) whether or not similar to any in
force at the date of the Contract and whether imposed by a local, governmental or other Relevant
Authority;

“Termination Date”
means any date of early termination of this Contract in accordance with Section 19 (Early
Termination);

“Unitary Charge”
means the payment calculated in accordance with [Section 7 (Price and Payment Mechanism)];

“VAT”
means any value added taxes.
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2. DURATION OF CONTRACT

2.1. Introduction

2.1.1. The Contract must specify its duration. It will usually also specify a Service Commencement
Date to distinguish the time (if any) from the signing of the Contract and before the Service Period
from the Service Period itself. The choice of duration should be considered in the light of the issues
set out in Section 2.2 (Factors to Consider).

2.2. Factors To Consider

2.2.1. The Nodal Agency will wish to specify a duration which is expected to result in the best value
for money solution for the Project. Factors to be taken into account when deciding on the duration
of the Contract will include:

e the Service requirements of the Nodal Agency (see Section 7 (Price and Payment
Mechanism)) and the Nodal Agency’s ability to forecast quality and quantity outputs in the
longer term;

e the expected life of the assets underpinning the Service and any possible residual value (see
Sections 2.2.2 and 18 (Treatment of Assets on Expiry of Service Period)) and the need for
and timing of major refurbishment or asset refreshment programmes during the Contract
(see Section 11 (Maintenance));

e the importance of continuity in the delivery of the Service, including the degree of transition
difficulties and inefficiencies that might be caused by changing Contractors;

e the importance of maintaining performance incentives over time;

o the viability of re-competing the Contract regularly, including private sector capacity and
bidders’ likely willingness to bid against the incumbent;

e the ability of the PPP Vendor accurately to forecast its base cost; and

e the possibility of an option to extend the term of the Contract by entering into a further
contract period with the initial PPP Vendor (this can equally be structured as a no cost early
termination option — see Sections 18.2.5 and 18.6 (Valuation of Terminal Payments on Expiry
where Residual Value Risk has been transferred)) even if there is no alternative use.

2.2.2. Some assets (e.g Servers, Desktops etc.) may have an alternative use which means that they
can generate revenue for the PPP Vendor after the Contract expires (see Section 18 (Treatment of
Assets on Expiry of Service Period)). If this is the case, the PPP Vendor should not expect to recover
the full cost of financing its investment over the life of the Contract, as it will be able to recover the
balance by putting the assets to such alternative use after the Contract expires (e.g. selling them).
The price the PPP Vendor charges to the Nodal Agency can therefore be lower and the Contract
duration shorter than would be the case if the PPP Vendor needed to recover all of its costs over the
life of the Contract (see Section 18.2 (Assets where the Nodal Agency retains Residual Value on
Expiry)). However for it may be noted that given the short lifespan of the IT projects, the value of
such assets may not be significant. However the same needs to be established.
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2.2.3. Given the rapid pace of both technological change in IT and Nodal Agency functions, the
Nodal Agency should ensure that the Contract is sufficiently flexible to allow changes to the Service
over time (see Section 13 (Change in Service)). If, however, the Nodal Agency is concerned that
changes will be so radical that the Service in its present form may become redundant it may wish to
retain some flexibility by having shorter Contract periods, consistent with an affordable financing
plan.

2.2.4. The impact of certain events on the duration of a Contract is dealt with in the Sections on
Compensation Events (see Section 5.2 (Compensation Events)), Relief Events (see Section 5.3 (Relief
Events)) and Force Majeure (see Section 19.3 (Termination on Force Majeure)). A delay in the
Service Commencement Date should not lead to an extension of the Contract (see Section 5
(Supervening Events)).

ILLUSTRATIVE DRAFTING

Duration of Contract
a) This Contract and the rights and obligations of the parties to this Contract shall take effect
on the [date of this Contract][Effective Date].
b) The Service Period will commence on the Service Commencement Date and terminate on
the earlier of:
i.  the Expiry Date; and
ii.  the Termination Date.
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3. SERVICE COMMENCEMENT

3.1. Introduction

3.1.1. After the Contract is signed and in force, there is usually a solution development or
development period during which the PPP Vendor carries out its solution development or
development obligations and puts in place the operational procedures which it believes will meet
the Service requirement.

3.1.2. During this period, the Nodal Agency naturally wants to know if the PPP Vendor is going to
deliver the Service on time and in a way which meets all the Nodal Agency’s contracted
requirements. The PPP Vendor will not wish to be unnecessarily hampered by the Nodal Agency, but
it will also want to be reassured that what it is developing will meet the Nodal Agency’s
requirements.

3.1.3. The key issue here is the extent to which the Nodal Agency should be involved during this
period and what rights, if any, the Nodal Agency should have to approve or monitor the PPP
Vendor’s progress prior to and on Service Commencement.

3.1.4. There must be a clear limit to the extent of Nodal Agency participation as involvement to a
greater extent than is appropriate may lead to the Nodal Agency taking back both a risk it is paying
the PPP Vendor to accept and a management role it is paying the PPP Vendor to deliver. It will not
be appropriate for the Nodal Agency to adopt the type of overseeing role it might traditionally
expect to have when procuring stand—alone solution development or development services.

3.2. Nodal Agency’s Role - General

3.2.1. The design, solution development, integration, installation, testing, commissioning,
operation, maintenance and ultimate performance of any asset procured or developed for the
purposes of meeting the requirements of the output specification are all the PPP Vendor’s
responsibility and the Nodal Agency should not (save in exceptional circumstances) take any
responsibility for this risk.

3.2.2. Correspondingly, the PPP Vendor should be afforded the freedom to manage its activities
without interference from the Nodal Agency. It is the PPP Vendor’s risk whether the design and
development it has carried out and the operational procedures it has put in place are capable of
satisfying the Nodal Agency’s service requirements. The Nodal Agency should not, save in
exceptional circumstances (for example, those giving rise to Nodal Agency step—in (see Section 26
(Nodal Agency Step—In)), agree to any role before or following Service Commencement which
involves the Nodal Agency taking back any part of the PPP Vendor’s risk. In this context, the issues
referred to in Section 3.3.2 are important.

3.2.3. The Nodal Agency’s role prior to signature of the Contract includes:
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defining the output requirements and any constraints within which the output requirements
must be achieved;

reviewing the PPP Vendor’s proposals for achieving the outputs in terms of approach,
methods, resources, timetable, management and organisation (including design,
maintenance and operational procedures and method statements); and

negotiating and agreeing with the PPP Vendor all contractual terms, including the procedure
for either party proposing and implementing a change in Service (see Section 13 (Change in
Service)), the consequences of a failure to meet the Service Commencement Date (see
Section 4 (Protections Against Late Service Commencement)), and the procedure for
accepting the Service Commencement (see Section 3.6 (Acceptance and Service
Commencement)).

In accordance with the principle outlined in Section 3.2.1, the Nodal Agency should not confirm to

the PPP Vendor that the PPP Vendor’s proposals will meet the Service requirement. In practice,

however, the Nodal Agency should be confident before signing the Contract that the PPP Vendor’s

proposals (including method statements) will be capable of delivering the Service once fully

developed and implemented. The Nodal Agency should also ensure that the PPP Vendor’s basic

design proposal is incorporated into the Contract (see Section 3.4 (Submission of Designs and

Information to the Nodal Agency)).

3.2.4.

The Nodal Agency’s role after signature of the Contract and prior to Service Commencement

will normally include:

3.2.5.

reviewing and commenting upon the PPP Vendor’s solution designs, maintenance and
operational procedures and method statements as they are developed (see Section 3.4
(Submission of Designs and Information to the Nodal Agency));

viewing and observing tests of any equipment being developed;

administering the agreed process for either the PPP Vendor or itself to propose and
implement changes to the output requirements, constraints on inputs or the PPP Vendor’s
proposals (see Sections 3.5 (Quality Management Systems) and 13 (Change in Service));
following the agreed procedure by which the PPP Vendor demonstrates to the Nodal Agency
that Service Commencement can be accepted (see Section 3.6 (Acceptance and Service
Commencement));

following the agreed procedure in relation to a failure to meet the Service Commencement
Date and agreeing with the PPP Vendor the measures to be taken and the financial
consequences (see Sections 4 (Protections Against Late Service Commencement) and 5
(Supervening Events)); and

auditing the PPP Vendor’s activities in accordance with an acceptable Quality Management
Systems regime (see Section 3.5 (Quality Management Systems)).

The Nodal Agency should require enough management information to be reassured that the

delivery timetable is on track and any overriding safety issues are being satisfactorily addressed. This

will involve having access to the site.
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3.2.6. The principle outlined in Section 3.2.1 must be upheld to ensure the appropriate risk
transfer during the pre—Service Commencement period. The Nodal Agency should not, for example,
retain any rights to approve or accept interim stages such as practical completion of solution
development or detailed design prior to acceptance of Service Commencement, as this may dilute
any risk transfer (unless, of course, the Nodal Agency takes the risk of commissioning as the NHS
does for clinical services in relation to the technical interface in hospital projects). This is different to
the point made in Section 3.6.4 in relation to accepting Service Commencement before all solution
development requirements are completed. In the case of certain defence projects involving very
specialised or necessarily subjective requirements there may be a case for the Nodal Agency to
accept some aspects of the design by agreeing a methodology for meeting such requirements in the
Contract (see Section 3.6.2). This should only be contemplated where transfer of all aspects of the
design risk would clearly not offer the best value for money.

3.3. Critical Dates

3.3.1. In many projects the effects of late Service Commencement can be handled through the
payment mechanism (see Section 7 (Price and Payment Mechanism)). In some cases, however, there
will be a critical date beyond which the adverse consequences of non—provision of the Service are
greatly magnified (see Section 4 (Protections Against Late Service Commencement)). Where failure
to provide the Service by a critical date would be unacceptable, the Nodal Agency must develop a
contingency plan (and this could be implemented at the PPP Vendor’s expense).

3.3.2. Asalast resort, the Nodal Agency would usually expect to have the ability to terminate the
Contract so that it can use another PPP Vendor (see Section 19 (Early Termination)). In Section
19.2.2.1 (Events Leading to Termination), paragraphs (j) and (k) of the definition of PPP Vendor
Default give the Nodal Agency the right to terminate during the solution development or
development period. Section 19.2 (Termination on PPP Vendor Default) makes it clear that
termination for failure to achieve a milestone during that period is not recommended.

3.4. Submission of Designs & Information to Nodal Agency

3.4.1. The key aspects of the PPP Vendor’s tender should be incorporated into the Contract
schedules so as to ensure that the PPP Vendor is bound to deliver the Project in accordance with its
tender submission. However, the incorporation of the PPP Vendor’s tender submission in the
Contract should not be interpreted as representing any form of approval by the Nodal Agency that
the plan will satisfy the requirements of the output specification®.

3.4.2. The basic design proposal must be set out in the Contract and will be developed further by
the PPP Vendor after signature?. The procedure for developing the design must also be specified in

1
This can be achieved by setting out in the Contract that the output specification takes priority over the technical solution being provided

by the PPP Vendor. Under no circumstances should the output specification be amended to reflect the PPP Vendor’s solution
2 . . . . .
Depending on the nature of the Contract, the Nodal Agency may also wish to include (amongst other things) the PPP Vendor’s operational

procedures, key asset proposals or manpower and spares policies in the Contract
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the Contract so that changes beyond the permitted parameters of further design development can
be distinguished from permitted design developments. The Contract should also specify the extent
(if at all) to which other minor changes® may be made without triggering the change in Service
mechanism (see Section 13 (Change in Service)).

3.4.3. Although the PPP Vendor is responsible for the design development, the Nodal Agency
knows its own service requirement and the means by which it has been delivered in the past and this
should not be lost to the development process®. Consultation with the Nodal Agency and
subsequent adoption of any comment made by the Nodal Agency must, however, remain firmly at
the PPP Vendor’s risk. The PPP Vendor should accept that it is not in the Nodal Agency’s interests to
watch without comment as a design is developed and implemented which it knows will not be able
to deliver the Service. The procedure for submitting and commenting on design issues should be
capable of giving all parties the reassurance they need.

3.4.4. The Contract should therefore set out a mechanism for:

e the PPP Vendor to submit designs and information to the Nodal Agency and its
representatives. Such designs should be in a package and format and submitted to a
timetable to be agreed between the parties;

e the PPP Vendor to submit minor design changes which do not have any impact on cost or
the Service and which the Nodal Agency can accept without the change in Service
mechanism having to be implemented (see Section 13 (Change in Service));

e the Nodal Agency to comment (if it wishes) on such submissions within an agreed time
period® (see Section 5.2 (Compensation Events)); and

e the discussion of and, if appropriate, adoption by the PPP Vendor of any comments by the
Nodal Agency.

3.5. Quality Management Systems

3.5.1. One central source of comfort for the Nodal Agency that assets and services are being
provided in accordance with good industry practice should be the PPP Vendor’s quality management
system (such as ISO 9000 or an equivalent standard).

3.5.2. The Nodal Agency should retain the right to audit the PPP Vendor’s quality management
system which should include the right to examine or inspect works or activities on or off-site to
establish the adequacy and accuracy of the system documentation. The Contract should provide for
the PPP Vendor and Sub-Contractors to provide such assistance and access as the Nodal Agency
requires and include provisions setting out the obligations upon the PPP Vendor and Sub-
Contractors to respond to any recommendations which result from an audit. No other rights or

3 Such changes will include, for example, changes which have no financial impact or which do not affect the pre-agreed risk allocation
4 It may be acceptable for an Nodal Agency to accept a limited degree of design responsibility insofar as it relates solely to the ability of the
Nodal Agency to carry out its functions

Irrespective of the Nodal Agency’s comments (if any) on the minor design changes submitted by the PPP Vendor which do not have any impact

on cost, level of fit-out, quality of the scheme or the Service, the PPP Vendor may choose to adopt such changes, albeit at its own risk, to
ensure that it satisfies the Nodal Agency’s service requirement.
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remedies (e.g. rights to terminate for default) should arise from such an audit since deficiencies in
the quality management system will manifest themselves through poor performance (see Section
9.5 (Consequences of Poor Performance)). The audit is essentially a due diligence tool available to
the Nodal Agency.

3.6. Acceptance and Service Commencement

3.6.1. Before Service Commencement and at points in the Contract where the Service changes
significantly (for example on the introduction of a new asset or new operational procedures), the
PPP Vendor should be under an obligation to demonstrate that the arrangements put in place will
meet the output specification in the Contract. The method of demonstration by the PPP Vendor will
be dependent on each situation but may take the form of:

e a completion inspection of any asset built or developed with demonstration of principal

facilities and services;
e completion of acceptance trials for new services; and
e other performance tests or inspections.

3.6.2. The Contract should set out in detail:

o the form of the tests, inspections or demonstrations (“Tests”) to be carried out by the PPP
Vendor;

e the timetable for the Tests — it may be appropriate to undertake partial Tests over a period
rather than a single Test;

e the consequences of a failure to pass a Test;

e the notice of the Tests to be given by the PPP Vendor to the Nodal Agency — this is
particularly important if the Nodal Agency has to roster staff and resources to participate. If
it is essential for the Nodal Agency to attend the Tests, the Contract should specify a time
period for the Nodal Agency to respond to the notice and, to the extent that the Nodal
Agency does not respond in time, a Compensation Event will have occurred (see Section 5.2
(Compensation Events)) although the Nodal Agency can still attend once it has responded;
the responsibility for the cost and organisation of resources for the Tests. Again this is
particularly important if the Nodal Agency’s staff and resources are to be involved (also the
responsibility for costs if Tests have to be repeated should be considered);

e the access for the Nodal Agency to witness the Tests (if the Nodal Agency does not control
the site);

o the documentation required by the Nodal Agency as evidence of the results of the Tests;

e who is responsible for assessing satisfaction of the Tests — this should, in most cases, be
done by joint assessment by the Nodal Agency and the PPP Vendor or by an independent
third party, although there will be cases where both parties accept that the Nodal Agency is
the best judge (e.g. with defence equipment projects the best judge of whether the
equipment behaves like it should are its users). The Nodal Agency should in no
circumstances rely on any technical or other adviser appointed solely on behalf of the PPP
Vendor, but may accept an adviser that has been jointly appointed and owes duties to all
sets of interested parties; and the timing and procedure for acceptance of Service
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Commencement if the results of the Tests are satisfactory. Acceptance may be confirmed by
the third party tester or by the Nodal Agency, in which case again the Compensation Event
consequence of being late should be borne in mind if the Service cannot commence before
any such confirmation is issued.

3.6.3. At the time of acceptance of the Service, there must be no “approval” of the means of
delivery of the Service, as this may involve the Nodal Agency in taking back part of the PPP Vendor’s
risk. Rather, acceptance should be based as far as possible on satisfaction by the PPP Vendor of
objective Service Commencement based tests.

3.6.4. Asstated in Section 3.2.5, the Nodal Agency should not generally accept stages of work (e.g.
by signing off milestones) prior to the Service Commencement Date and delivery of the full Service
as this dilutes risk transfer®. In certain projects, however, it may be appropriate for the Nodal Agency
to commence payment before a complete service is available. The principal examples of these are as
follows:
e where certain priority module impacting citizen services are rolled out first
e where the PPP Vendor start collecting “Unitary Charges” from the citizen on behalf of the
Nodal Agency
e where certain costs of the Nodal Agency are reduced due to the implementation of the
project
In these projects there may be aspects of the project for which the Nodal Agency retains a part of
the risk deliberately, as it will ultimately retain responsibility for a part of the overall Service; and in
certain other projects in which Service Commencement is phased, then an appropriate phasing in
the introduction of payments (again with built—in incentives) may be appropriate.

3.6.5. In projects where Service Commencement is phased, there are two clear alternatives
available to the Nodal Agency:

e to stipulate that full Service Commencement will only be accepted when all phases in the
scheme reach the required output specification level, which would incentivise the PPP
Vendor to bring them all up to the output specification standard as quickly as possible. This
would mean, however, that the Nodal Agency would receive the full output specification
level of service for some phases without paying for it; or

e to accept full Service Commencement as each phase reaches the output specification
standard, so that payments reflect the service received. A slight variant to this that may be
adopted in very large grouped schemes, where it would be administratively cumbersome to
have phase by phase Service Commencement, would be to accept Service Commencement
in batches as full service availability is confirmed. If this approach is adopted, some of the
incentive effect of the first alternative above can still be achieved if payment is not increased
pro rata as phases reach the output specification, so that there is in effect an amount
retained or abated until the last phase reaches Service Commencement.

3.6.6. 3.6.6 The overall time period until the planned completion and service commencement of
the last phase is likely to have a significant impact on the relative value for money of these two

6 Neither should the Nodal Agency seek to impose any milestones during the solution development phase.
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alternatives - the longer the period, the more reluctant the PPP Vendor is likely to be to accept the
delayed payment involved in the first alternative above.

3.7. Existing Services

3.7.1. The approval/acceptance procedure raises other issues if the PPP Vendor is taking over
existing services as well as undertaking additional services. The Nodal Agency should structure the
payment mechanism and any termination compensation so as to incentivise the PPP Vendor to
commence delivery of the new service on time, so that it cannot simply choose to provide the
existing service only. This is the case even where provision of the existing service is more important
to the Nodal Agency from an operational perspective than provision of the new service.

3.7.2. The first question to address is, when does the PPP Vendor take over full or partial
responsibility for service delivery? Nodal Agency should recognise that any movement of staff that
may arise out of the Contract are likely to take effect from the time at which the PPP Vendor takes
over provision of the relevant service. There are therefore three options open to the Nodal Agency:

e responsibility for all sites in the Contract is taken over by the PPP Vendor following financial
close, commonly after a brief mobilisation period. This provides a clean start and minimises
ambiguity about responsibilities between the Nodal Agency and the PPP Vendor, and is
therefore the recommended approach.;

e phase the handover so that the PPP Vendor takes over responsibility for the sites when it
has planned to start works on them to bring them up to the full output specification
standard. This would leave the Nodal Agency responsible for some sites between financial
close and the programmed start date of the PPP Vendor’s work on site. For a large grouped
scheme this may well create some greater complexity in the management arrangements
throughout the transitional phase from financial close to the point at which all of the sites
have reached full Service Commencement, but is recommended where the first approach
above does not provide value for money; and

e only hand the sites over to the PPP Vendor once they have been brought up to the full
output specification standard. This would cause an additional complexity as the pre-contract
arrangements, involving in-house provision or a separate PPP Vendor, would continue in
relation to facilities management (if relevant), whilst the PPP Vendor was carrying out works
to bring the sites up to the output specification standard. Scope for disputes over
responsibility for problems that arise suggest that this would not be an attractive option,
and it is therefore not recommended.

In some cases, the existing condition of Hardware and site infrastructure may be such that there is a
risk (however remote) of criminal prosecution, for example under security breaches. The output
specification will generally require the IT Infrastructure solution to be in a condition that complies
with all applicable law. In some schemes prospective shareholders of a PPP Vendor will be
understandably nervous about taking on such a risk for the period before Service Commencement.
In such circumstances, Nodal Agency should consider retaining legal responsibility for the IT
Infrastructure solution until planned Service Commencement, and so any Existing Services provided
by the PPP Vendor may be in the form of a maintenance and/or FM contract.

Page 21 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

3.7.3.

In relation to the first two options, a specification will be needed for the service level that is

expected for the period while the PPP Vendor is responsible for each site, but has not yet reached

full Service Commencement. The specification should include requirements in relation to individual

FM services that the PPP Vendor will be required to provide (if relevant), and a reactive and

responsive maintenance and repair service that at least keeps the sites open to the standard they

are when the Contract starts. It is important for all parties that there is a common understanding of

the Service required during this period. This will assist in minimising dispute if under performance

occurs. There are generally two options available to the Nodal Agency:

3.7.4.

use the output specification that will apply from Service Commencement for the transitional
period as well, albeit with a relaxed payment and performance regime (including default
termination thresholds). However, this may lead to regular performance failures due to the
pre-existing condition of the Facility and cause disputes between the parties; or

tailor a bespoke specification for the transitional period which sets out the Nodal Agency’s
requirements and is realistic in terms of delivery. In relation to some individual service
requirements however, the Contract output specification may be relevant and sufficient for
the transitional period (e.g. response and rectification periods, or if it is reasonable to expect
individual “soft” FM services to be provided to the output specification standard from the
award of the Contract). However, where the output specification for the Service Period
cannot be met by the PPP Vendor during the transitional period, bespoke outputs will need
to be tailored.

There are two approaches that the Nodal Agency can take in relation to payment for

delivery of services during the transitional period and the Nodal Agency should assess which of these

approaches to adopt depending on the value for money they provide:

Nodal Agencies can have transaction based payments before full Service Commencement on
their current expenditure, pre-contract, and then applied a performance regime so that, in
accordance with the principles of the full payment mechanism, there would be no payment
if, for example, a Facility was unavailable and could not be used, and deductions from the
payments if there was poor performance, for example a failure to meet response or
rectification periods that did not lead to non-availability. Payment for those parts of the
services being delivered will not diminish the significance of full Service Commencement
provided the Unitary Charge is structured to incentivise the PPP Vendor to achieve this
standard; or

an alternative to the approach described above would be for the Nodal Agency to make
payments for the capital infrastructure created. However in this case, no transaction
payments should be made. This would maximise the incentive on the PPP Vendor to bring
the facilities up to the Service Commencement level as quickly as possible and the risk would
be equitably shared between the two parties.

As the two approaches will lead to different funding requirements and cash flows for the PPP

Vendor, it may well have a significant impact on price.
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3.8. Range of Services to be provided

3.8.1. Nodal Agency should consider carefully, at an early stage in their procurement planning, the
range of services which need to be provided through the Contract. In particular they should consider
whether or not it offers value for money to include soft services as part of the range of services to be
provided. Where hard services only are procured, adjustments will need to be made to the Contract
and in particular (a) any benchmarking/market testing provisions are unlikely to be applicable,
though some sort of value testing for the Contract could still apply (see Section 15 (Price Variations)),
(b) the Sub-Contracting provisions (see Section 16 (Sub- Contracting, Employees and Documentary
Changes) and Section 9.3 (Replacement of Sub- Contractors)) may need consideration, and (c) Nodal
Agency will need to give particular attention to any interface issues which might arise with the
providers of other services.

3.9. Capital Contributions

3.9.1. In the ordinary course of events, no public sector capital contributions should be made to
the Project, and no Unitary Charge should be payable, until the Works have been completed and
accepted. In certain exceptional circumstances however an Nodal Agency may want to make a
capital contribution of its own to the Project. Nodal Agency should always discuss any such proposal
at an early stage with relevant Government department for taking the permission. Any capital
contributions, if approved, should be kept to a modest size. PPP is concerned with payments for
Services rather than public sector capital financing. A large contribution may upset the risk transfer
balance and incentives of the Project (especially where the Project gets into difficulty). Any
contributions should be scheduled to, or towards, the end of the Solution development period and
linked to acceptance of the Service or other important milestones. In any event it is important that
any Nodal Agency payments are not paid towards advisers’ fees or working capital or other similar
costs.

3.9.2. If thereis a solution development delay or cost over-run, Nodal Agency capital contributions
should be withheld. Nodal Agency should also ensure that levels of subcontract security (bonds,
liguidated damages, etc.) remain at the same levels regardless of any public-sector capital
contribution (i.e. if there is a 10% Nodal Agency contribution, sub-contract security levels should still
be gauged against 100% costs and not just against the 90% private sector contribution). No
amendment of the core drafting listed in Section 1.4.1 should be made.

3.10. Early Works Agreements

3.10.1. In the ordinary course of events, for a well planned procurement exercise no agreements
should be needed for the commencement of early works ahead of the parties signing the Contract.
Such agreements would generally be considered bad practice for a number of reasons:

e there may be questions as to whether any such early works agreement had been procured in
accordance with relevant procurement law and regulation;
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3.10.2.

in the ordinary course, no payments would be made to the PPP Vendor or any Solution
development Sub-Contractor prior to completion of the relevant facilities and
commencement of the Services (see further Section 3.9 (Capital Contributions));

in the ordinary course, Nodal Agency should not be under any obligation to make any
payments prior to Financial Close;

negotiations on early works agreements tend to be a distraction for the negotiating teams
on the main Contract and obstruct the completion process for the main Contract;

project integration issues can arise;

early works agreements can undermine the bargaining position of the Nodal Agency and
adversely affect the balance of risk on the procurement; and [] to date, early works
agreements tend not to have been factored into the original procurement programme and
are often a sign that a procurement is in difficulty.

For all these reasons early works agreements are generally to be avoided. However, for

certain projects where particular issues apply (such as offices who wish to avoid facility handovers

occurring during financial close), basic enabling works may be needed prior to Contract signature,

and for such projects the following rules should apply:

the enabling works should be planned well in advance and as part of the overall
procurement strategy (and alternatives to it should always be appraised);

consideration should be given as to whether it is appropriate for the bidder to do such works
or whether the Nodal Agency should independently commission a third party to do them;
the works proposal should offer demonstrable savings to the project timetable and be value
for money in its own right;11

the relevant Private Finance Unit should be consulted and approve the proposal;

the works should only comprise essential early works which the Nodal Agency would wish to
have done in any event.;

the works should be of a general nature, and not specifically related to the specific project
solution proposed by the bidder, such that they will be of value to the Nodal Agency
whether or not the Contract is signed;

the works completed should not impair the risk allocation in respect of work subsequently
done under the Contract; and

the scale/cost of such works should not be significant and the Nodal Agency should ensure it
has funding for them.
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4. PROTECTIONS AGAINST LATE SERVICE COMMENCEMENT

4.1. Introduction

4.1.1. The Contract must ensure that the Nodal Agency is protected against late Service
Commencement by the PPP Vendor in a way which gives the Nodal Agency value for money, taking
into account the type of loss the Nodal Agency may suffer and the need for (and cost of) any
contingency plans that are put in place (see Section 3.3.1). This Section deals with the level, types
and combinations of protections appropriate in relation to a particular project.

4.1.2. In considering the issue of late Service Commencement, the Nodal Agency should
acknowledge that the PPP Vendor is likely to be at least as concerned as the Nodal Agency to
commence Service delivery on time due to significant financial pressures. The PPP Vendor’s
financing will often be structured with limited contingency to deal with a delay in Service
Commencement, and the PPP Vendor risks suffering a cash flow drain investment return obligations
are not being met by payments of the Unitary Charge by the Nodal Agency. For every day the PPP
Vendor is late in commencing Service delivery, not only does it lose revenue, but its revenue earning
period is also reduced. The longer the solution development period is, relative to the Service Period,
the greater the concern for the PPP Vendor.

4.1.3. If the Nodal Agency will not suffer any significant loss as a result of late Service
Commencement, then it is unlikely to need specific protections. In exceptional cases, however, the
Nodal Agency may need protections from the PPP Vendor (in addition to the non—payment of the
Unitary Charge) such as liquidated damages, performance bonds and/or parent company
guarantees. These types of protections are, however, likely to increase the price and affect the
project timetable, so the Nodal Agency must consider carefully their effect on value for money (see
Sections 4.2 (Liquidated Damages), 4.3 (Performance Guarantee) and 4.4 (Parent Company
Guarantees).

4.1.4. The Nodal Agency should also protect itself against prolonged uncertainties arising from late
Service Commencement by having a cut—off date after which it may terminate the Contract if the
PPP Vendor has not commenced Service delivery by such a date (see Section 4.5 (Long—stop Date)) .
As stated in Section 3.3.2 and elsewhere throughout this guidance, termination should be a last
resort.

4.1.5. The Nodal Agency should also consider the issue of early Service Commencement and
whether the Nodal Agency should accept and reward early delivery (see Section 4.6 (Bonus
Payments for Early Service Commencement)).

4.2. Liquidated Damages

4.2.1. Lliquidated damages for delayed Service Commencement are an ascertained payment
representing a genuine pre—estimate of the losses or damages the Nodal Agency will suffer if the
PPP Vendor fails to fulfil its obligation to commence Service delivery on time. If the Nodal Agency
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will not suffer any losses in excess of the payment of the Unitary Charge (taking into account the
cost of procuring the Service itself), liquidated damages are not appropriate or recoverable. If the
Nodal Agency will suffer such losses, liquidated damages may be appropriate but only where they
offer the Nodal Agency value for money, taking into account the effect of any other protections
being required by the Nodal Agency or the PPP Vendor.

4.2.2. To protect against late Service Commencement, PPP Vendors will usually require the Sub-
Contractors to cover risk for any period of delay through liquidated damages paid to the PPP Vendor.
The Sub-Contractor will price this requirement into the price it charges the PPP Vendor (for example,
by increasing its solution development costs to ensure completion will be achieved on time) and may
also require a longer build period to allow itself more contingency time. This cost is then likely to be
passed on to the Nodal Agency through the Unitary Charge and the Project timetable is likely to be
longer. If the Nodal Agency requires liquidated damages to be paid by the PPP Vendor to itself, this is
likely to further increase the Unitary Charge and the build period. Liquidated damages payable to the
Nodal Agency may therefore prove bad value for money unless circumstances such as those outlined
in Section 4.2.3 exist.

4.2.3. Lliquidated damages may prove value for money in situations where the costs the Nodal
Agency incurs as a result of the delay are so great as to justify the increased expense (e.g. a higher
Unitary Charge) to which such liquidated damages give rise. This could be the case where there are
critical dates (see Section 3.3 (Critical Dates)) and the Nodal Agency’s contingency plan to cope with
such dates has a significant quantifiable expense associated with it. Liquidated damages may also be
justified where:

e the Nodal Agency has contributed a valuable asset to the Project which could otherwise
have been used by the Nodal Agency during the period prior to Service Commencement, so
an “opportunity cost” is incurred; or

e there are no prior claims on liquidated damages paid by a Sub-Contractor and liquidated
damages give value for money.

4.2.4. If liquidated damages are considered worthwhile and value for money, the Nodal Agency
should specify the level of liquidated damages, and any cap’, early on in the bidding process (i.e. in
the Pre-Bid Discussions) to enable the bidders to price the risk of incurring liquidated damages?.
Bidders could also be invited to submit alternative bids without liquidated damages and/or using
higher or lower caps. The Nodal Agency’s technical or financial adviser should advise on an
appropriate level.

4.2.5. The Nodal Agency should note that any assessment of the appropriate rate of liquidated
damages must be a genuine pre-estimate of the losses the Nodal Agency is likely to incur as a result
of the delay in Service Commencement. If this is not the case, the rate may be judged to be a penalty
and the liquidated damages provision will not be legally enforceable against the PPP Vendor.

7 A cap will be a key issue for PPP Vendor

8 It will assist the evaluation of any bids submitted if the cost of providing liquidated damages could be identified separately within such bids
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4.2.6. If the PPP Vendor is not going to be able to deliver the Service on time, but is able to find
some form of alternative which is acceptable to the Nodal Agency and which can commence on the
Planned Service Commencement Date (or will reduce the delay in Service Commencement), the
Nodal Agency may agree that this alternative service may be provided for a certain period for a
reduced Unitary Charge. Any liquidated damages liability will be deferred for the period in question
and the PPP Vendor’s revenue stream will commence. The Unitary Charge will be reduced
appropriately to reflect the fact that the Service is not being provided as contracted. This is not an
issue which needs to (or necessarily can) be agreed prior to signature of the Contract, so it may need
to be negotiated at the time.

4.3. Performance Guarantee

4.3.1. Inthe IT / e-Governance industry, performance bonds are generally given by Vendors as a
form of guarantee of completion and satisfactory performance of the services (the amount
guaranteed is usually a percentage of the value of the contract). They can be called by the recipient
when, for example, the Planned Service Commencement Date is missed or due to the poor quality of
services provided. Accordingly, the PPP Vendor may well require a performance bond from the Sub-
contractor. The Sub-Contractor will pass through the cost and timing effects of providing such a
bond to its customer (i.e. the PPP Vendor), who will in turn pass them on to the Nodal Agency.

4.4, Parent Company Guarantees

4.4.1. In traditional procurement, the Nodal Agency may expect to obtain parent company
guarantees from the parent companies to the PPP Vendor and/or the Sub-Contractors (in particular,
the Sub-Contractor) to support the obligation to deliver the Service on time. This is not, however,
normally appropriate in PPP Contracts and should not be a pre— condition to acceptance of a
bidder’s bid.

4.4.2. Rather, the necessary comfort and protection for the Nodal Agency can be provided through
the Project Documents, the use of collateral warranties and or direct agreements between the Sub-
Contractors and the Nodal Agency. Further discussion of this issue takes place in Section 21
(Indemnities, Guarantees and Contractual Claims).

4.5. Long-Stop Date

4.5.1. Service Commencement should not generally be allowed to be delayed indefinitely due to
PPP Vendor default. The Nodal Agency may impose a long—stop date after which the Contract may
be terminated by the Nodal Agency if the Service has not yet been commenced (see Section 19.2.2
(Events Leading to Termination)).

4.5.2. The long—stop date is often fixed by reference to the Planned Service Commencement Date.
The date chosen should be reasonable, taking into account the nature of the Project and the length

of time the PPP Vendor should reasonably be allowed to remedy the situation. The Planned Service
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Commencement Date and, therefore, the long—stop date should be extended to the extent of any
delay caused by any Compensation Event, Relief Event or Force Majeure Event (see Sections 5
(Supervening Events) and 19.3 (Termination on Force Majeure)).

4.6. Bonus Payments For Early Service Commencement

4.6.1. It is sometimes proposed that “bonus payments” should be paid for early Service
Commencement, particularly where the Nodal Agency has required protections of the types
described above against late Service Commencement. The term “bonus payment” can be
misleading, however, so it is important to understand what is envisaged and how it ties in with the
implications of early Service Commencement.

4.6.2. The key point for the Nodal Agency is that it should not be under an obligation to accept
early Service Commencement (unless it has agreed to be). It should only accept early Service
Commencement and payment of any relevant bonus if it offers value for money. Early Service
Commencement may clearly prove good value for money if there is a critical demand for the Service
or if it would benefit the Nodal Agency financially. This might be the case, for example, if the early
start date meant the Project generated additional third party revenue, or the PPP Vendor made
savings, in which the Nodal Agency shared. Any benefit to the Nodal Agency should be assessed on a
case by case basis.

4.6.3. There may be budgetary problems for some Nodal Agencies in accepting and paying for early
Service Commencement. These should generally be surmountable, however, if sufficient warning is
given by the PPP Vendor of early commencement, particularly as the Nodal Agency would in many
cases be sharing in extra revenue or savings.

4.6.4. If the Nodal Agency decides to accept early Service Commencement, the PPP Vendor’s
revenue stream will commence earlier than originally planned. The Nodal Agency will have the
choice between bringing the Expiry Date of the Contract forward to retain the length of the original
Service Period or retaining the original Expiry Date, thereby extending the original Service Period.
This is where the “bonus payment” concept is relevant since:

e if the Nodal Agency retains the original Expiry Date, the PPP Vendor will receive a “bonus”
amount of revenue through the Unitary Charge payable in respect of the extra Service
Period;

e if the Nodal Agency brings the Expiry Date forward, the Nodal Agency may either simply pay
the Unitary Charge for the same length of Service Period (i.e. essentially what it would have
paid originally), which involves a “bonus” element (as payment is being received earlier) or it
may pay the PPP Vendor a “bonus payment” equivalent to the additional amount the PPP
Vendor would have received if the original Expiry Date had instead been retained. The
difference between this approach and the alternative outlined in the first bullet point is that
this bonus would not be subject to deductions as a result of unavailability or poor
performance. It would also be likely to be paid as a lump sum;
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o the Nodal Agency may alternatively simply opt to make a “bonus payment” which is
unrelated to the length of the Service Period or any additional amounts of revenue which
the PPP Vendor may expect to receive due to its early Service Commencement. Such a bonus
would typically be an agreed fixed amount.
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5. SUPERVENING EVENTS

5.1. Introduction

5.1.1. The PPP Vendor undertakes to ensure Service Commencement usually by a particular fixed
date® and to continue to provide the Service for the duration of the Contract. There may, however,
be circumstances in which the PPP Vendor should fairly be relieved from liability for failure to
commence or provide the Service. A balance must be struck between encouraging the PPP Vendor
to manage the risk and protecting the Nodal Agency from non—performance.

5.1.2. Supervening events for which some relief is appropriate should be divided into three
categories:

e Compensation Events —i.e. events which are clearly at the Nodal Agency’s risk and in respect
of which the PPP Vendor should be compensated (see Section 5.2 (Compensation Events));

e Relief Events — i.e. events which are best managed by the PPP Vendor (although not
necessarily in its control) and for which the PPP Vendor bears the financial risk, but in
respect of which no rights of termination should arise (see Section 5.3 (Delays Due to a
Relief Events)); and

e Force Majeure Events — a limited set of events which arise through no fault of either party,
which are best managed by the PPP Vendor (although not in its control) and in respect of
which rights of termination can arise (see Section 5.4 (Force Majeure Events)).

5.1.3. The distinction between Compensation Events and Relief Events is sometimes expressed as
being the difference between the PPP Vendor being given ‘time and money’ and ‘time’ only.

5.1.4. Certain events may be dealt with differently in specific projects, depending on the nature of
the Project, the likelihood of the event occurring and the value for money obtainable if the PPP
Vendor prices the risk of such event occurring into its price. Given the effect on the Nodal Agency of
adding risks to Compensation Events, this should only be done after careful consideration in specific
cases. For example, in a project in which Government use means that delays during the
development phase are a high risk, the Nodal Agency may accept that the event leading to such
increased risk should be a Compensation Event. In a project where such risks do not exist, the parties
may agree that a Relief Event is the way to deal with that risk. An alternative way of dealing with the
risk of discovery of new requirements (functional or Non-functional) during the solution
development period, which lies somewhere between the Compensation Event and Relief Event
approach, is for the PPP Vendor to bear a pre—determined initial level of loss (both financial and in
terms of delays to the solution development timetable), as defined in the Contract, with further
losses above that prescribed level being shared by the parties in accordance with an agreed
formula®.

° The typical structure will require the PPP Vendor to ensure Service Commencement either by a scheduled date for completion of solution development (i.e.
the Planned Service Commencement Date) or at any time from the date of the Contract or the Effective Date (depending upon the presence of conditions
precedent) but by a pre-agreed long-stop date (see Section 4.5 (Long-Stop Date)).

10 A different approach is justified here because of:

(a) the potential impact of such risk being greater than is the case with other possible Relief Events; and
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5.1.5. Similarly, the risk of planning delays may require different treatment in different projects.
For example, the Nodal Agency may accept some planning delay risk in order to obtain value for
money if it wants the Contract to be signed before full detailed planning consent is. As far as the
discovery of adverse ground conditions and historic events is concerned, this should not usually be
at the Nodal Agency’s risk as the PPP Vendor should have carried out appropriate surveys in relation
to such matters prior to signing the Contract and can often assess and accept such risks more
economically than the Nodal Agency. The situation may be different in specific circumstances such
as where the PPP Vendor has been prevented from carrying out appropriate surveys or it is not
reasonable or good value for money for surveys to be undertaken (e.g. because of the number of
sites involved in the project). For instance, normal practice for a creating a CSC scheme / VAT
Computerization would be for the Nodal Agency to organize surveys/provide data itself and ensure
that the bidders (who would ultimately bear the risk) could rely on them.

5.2. Compensation Events

5.2.1. Purpose and Scope

5.2.1.1. Compensation Events are designed to cater for events which arise before the Service
Commencement Date which are at the Nodal Agency’s risk and which result in a delay to Service
Commencement and/or increased costs to the PPP Vendor, although the concept can be extended
to the Service Period (see Section 5.2.1.4). Such events are more appropriately dealt with by
compensation methods than by being an Nodal Agency Default (see Section 19.1.2.1 (PPP Vendor’s
Right to Terminate for Nodal Agency Default)) as termination should in all circumstances be a last
resort (although if an event renders the parties’ contractual relationship untenable the Nodal Agency
may choose to exercise its voluntary termination rights). In fact, even a delay is not strictly necessary
for the occurrence of a Compensation Event (see Clause 5.2(a)) as cost increases can arise without
any timetable changes.

5.2.1.2.  Events which can arise before the Service Commencement Date and which are at the
Nodal Agency’s risk (i.e. for which compensation should be paid to the PPP Vendor) are:

o Nodal Agency breach of an obligation (which includes a breach occasioned by third parties
for whom the Nodal Agency is responsible, such as department officials who are to provide
inputs / approvals);

e Nodal Agency changes (see Section 13 (Change in Service)); and

e discriminatory or specific changes in law (see Section 14.6 (Discriminatory, Specific and
General Changes in Law)).

The Nodal Agency should bear the effects of Nodal Agency changes and Qualifying Changes in Law in
accordance with the principles set out in Sections 13 (Change in Service) and 14 (Change in Law)

(b) the public benefit that is derived from the discovery of new requirements (functional or non-functional).
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respectively. The only significant difference in relation to how the approaches are dealt with during
the Service Period is referred to in Section 5.2.3 (Calculation of Compensation).

As mentioned in Section 5.1.4, it may, after careful consideration in certain projects (or sectors), be
appropriate to add other specific events. As Nodal Agency changes and Qualifying Changes in Law
are dealt with in Sections 13 and 14 respectively, the required definition of Compensation Event is as
follows:

“Compensation Event” means a breach!! by the Nodal Agency of any of its obligations under this
Contract®.

5.2.1.3. It is of course possible that Nodal Agency changes and changes in law will occur during
the Service Period. The Nodal Agency should bear the risk of these events in accordance with the
principles set out in Section 13 (Change in Service) and Section 14 (Change in Law).

5.2.1.4. The Nodal Agency may be faced with a request by the PPP Vendor to give compensation
for Nodal Agency breaches which occur during the Service Period. This will not always be
appropriate and the Nodal Agency should consider carefully the nature of its obligations during the
Service Period®. If its sole obligation is to make payment, then there is no need to give
compensation as non—payment in the Service Period is addressed through the provisions dealing
with interest on late payment (see Section 7.2.3 and Clause 27.6 (Interest on Late Payments)) and, in
extreme cases, through termination for Nodal Agency Default (see Section 19.1 (Termination on
Nodal Agency Default)).

5.2.1.5. If, however, the Nodal Agency has significant ongoing obligations and breach of such
obligations would seriously adversely affect the PPP Vendor's ability to perform (e.g. if the Nodal
Agency failed to carry out procedures for certifying operating matters) or materially affect the cost
of performance, then it may be appropriate to give compensation if such breach occurs. This can
most easily be addressed by extending the scope of the Compensation Event concept.

5.2.2. Consequences

5.2.2.1. A practical consequence of a Compensation Event occurring is that the Planned Service
Commencement Date may have to be postponed, usually by the length of any delay caused (and any
long—stop date will be similarly put back). This means that the start date of the PPP Vendor’s
revenue stream is also delayed and/or additional costs!* are incurred (see Section 5.2.2.6). As a

1 .
This is a breach that will not normally lead to an Nodal Agency Default (which can lead to termination - see Section 21.1 (Termination on Nodal Agency
Default)), but which will nevertheless cause delay and put the PPP Vendor to material expense, including, for example, a failure to allow the PPP Vendor
appropriate access to an Nodal Agency provided site.

2 To the extent that the Nodal Agency is contracting on behalf of others, then these should be included. Other persons responsible to the Nodal Agency can,
by failing to act, also trigger Compensation Events.

3 If it is appropriate for the Nodal Agency to give the PPP Vendor compensation for Nodal Agency breaches arising during the Service Period, the Contract
will need to incorporate an appropriate compensation mechanism.

1 . - . . .
4 A Compensation Event may not affect the PPP Vendor’s ability to achieve the Planned Service Commencement Date but increase the PPP Vendor’s costs.
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result, the PPP Vendor may incur finance charges and additional costs which could involve the PPP
Vendor in significant expense?®.

5.2.2.2. The PPP Vendor should be compensated for any delay to Service Commencement
resulting directly from a Compensation Event. The original Expiry Date should be retained and the
PPP Vendor compensated for its loss. This does not mean that payment of the Unitary Charge is
made for a month in which no Service has been provided although the monetary value of the
compensation may be derived from the Unitary Charge subtracting the costs.

5.2.2.3.  If the Contract contains liquidated damages provisions (see Section 4 (Protections Against
Late Service Commencement)), then the PPP Vendor’s liability for liquidated damages will also be
relieved for the period of delay caused by the Compensation Event. The PPP Vendor should, of
course, also be relieved of any other liability for the Nodal Agency’s losses in respect of the
Compensation Event. This should be taken into account in determining the consequences for the
Nodal Agency of a Compensation Event.

5.2.2.4. The main advantages of this approach are first, simplicity and second, it will be preferable
to PPP Vendors. This approach also means that the Nodal Agency has an incentive to manage its
rights and obligations in the solution development period in a way that does not result in delay. The
detail of how this approach should work in practice can be seen by reference to Section 5.2.3
(Calculation of Compensation).

5.2.2.5. The PPP Vendor should be obliged to use reasonable endeavours to mitigate its losses
and costs (for example, by rescheduling its works timetable or by redeploying staff). Such mitigation
may result in there being no delay in the Planned Service Commencement Date (although extra costs
may result from steps taken to mitigate).

5.2.3. Calculation of Compensation

5.2.3.1. The Unitary Charge may need to be adjusted if the Compensation Event concerned
involves an additional cost or a time delay which has cost or loss of revenue implications. The
Contract must contain an appropriate method for dealing with any changes that arise as a result of a
Compensation Event. Section 5.2.3.3 below sets out the required drafting. The treatment of issues
here is equally applicable to costs arising as a result of an Nodal Agency change in Service (see
Section 13.2 (A Typology of Changes)) and a Qualifying Change in Law (see Section 14.8 (General
Change in Law as a Shared Risk)).

5.2.3.2.  One common way of dealing with such events is to rely on the financial model to deal
with the issue and for both parties to use this to calculate how and when compensation should be
paid. Typically this would require the Nodal Agency to agree that the investments and the returns

1 . . .
5 If “bonus payments” are to be made for early Service Commencement (see Section 4.6 (Bonus Payments for Early Service Commencement)) the parties

will need to consider what, if any, further compensation should be paid to the PPP Vendor where early Service Commencement has been prevented by the

occurrence of a Compensation Event.
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remain unchanged. Whilst there is no objection in principle to the parties referring to a financial
model (provided both parties fully understand all of its various aspects), there are three principal
problems that can arise in using a financial model to calculate compensation payable for
Compensation Events (and for that matter the effects of an Nodal Agency change in Service (see
Section 13.2 (A Typology of Changes)) and Qualifying Changes in Law (see Section 14.8 (General
Change in Law as a Shared Risk):

e the financial model may obscure the process being followed in reaching the answer, unless
there is clarity on all sides on how the relevant formulae used in the model work. For
example, if something has happened which was not originally modelled for and audited,
there could be conflict arising on how to model it, which could impact on the calculation
concerned;

e if the Nodal Agency has access to a financial model in sufficient detail and to all of the
internal costs, returns and other assumptions (to the level of detail required), then more
information than is relevant simply to value the consequences of the event may have to be
provided by the PPP Vendor, which may not be acceptable to it (and, in addition, certain of
the assumptions may need to be updated); and

e the result of preserving the investment return ratios can be achieved in a number of
different ways (these are referred to in Section 5.2.3.4).

The guidance requires that as simple an approach as possible is followed as the only concern of this
Section is to ensure fair compensation for a limited number of events which can be calculated in a
straightforward manner. If the Unitary Charge is to change, then financial advice is likely to be
needed.

5.2.3.3. The approach taken in the drafting to the various events that may lead to a change in the
Unitary Charge is as follows:

e if the event concerned requires Capital Expenditure (whether before or during the Service
Period), then in most cases, it will be more practicable to deal with this by a lump sum
reimbursement (subject of course to the possibility of staged payments)'® (see Clause
5.2(c)(ii)); and

e if the event concerned requires a change in operating costs, then an alteration in the Unitary
Charge is the appropriate means of payment (see Clause 5.2(c)(iii)).

Although the issue is dealt with in this way in the drafting, it is important to stress that for Nodal
Agency breach it is also perfectly acceptable for the Nodal Agency simply to reimburse the PPP
Vendor on the basis of costs incurred (for example, as a result of any delay in giving an approval).

5.2.3.4. The approach referred to in the drafting and Section 5.2.3.3 ensures that a minimum of
additional financing costs are incurred. Other reasons, including affordability constraints may,
however, mean that an Nodal Agency wishes to reserve the right to ask the PPP Vendor to use

16 Significant Nodal Agency changes are likely to be acceptable to the PPP Vendor only if compensation is paid by the Nodal Agency, so as to match

the timing of the agreed costs of the change.
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reasonable endeavours to finance the event where Capital Expenditure is required. If this is done

then careful scrutiny of the value for money implications should be undertaken.

5.2.3.5.

Where the compensation involves an increased obligation to incur Capital Expenditure,

other possibilities!’ to that referred to in the drafting and Section 5.2.3.3 include:

5.2.3.6.

a lump sum payment from the Nodal Agency paid immediately on Service Commencement,
the amount payable to exceed the amount of the relevant increase in Capital Expenditure by
any incremental increase in financing than originally anticipated and the agreed costs
incurred in arranging any such financing;

an adjustment to the Unitary Charge to take account of the PPP Vendor’s additional
investment for the event concerned. This adjustment would reflect the actual terms and
conditions of the funding, which would have been agreed between the parties at the outset,
and be applied on the basis that the PPP Vendor is no worse and no better off, from the
perspective of risk and return, then they would have been had the increase in Capital
Expenditure not arisen. As stated above, in practice this generally means that an increase is
made to the Unitary Charge (over the term of amortisation of the additional dedicated
funding) to restore the investment and returns to their values had the additional funding not
been required. This calculation can only be made by using the financial model (as to which
see Section 5.2.3.2 above). The Nodal Agency should not seek a grace period on paying
higher Unitary Charge even if this would satisfy the investment and equity return for the PPP
vendor (as this could cause inappropriate distortion to the cash flow profile); or

particularly if the Nodal Agency cannot afford to pay compensation in the form of a lump
sum but wishes to avoid having to use a financial model, it may offer to pay a supplementary
Unitary Charge over a period of its choosing as an annuity equivalent of the Capital
Expenditure. If this approach is adopted, the discussion can be reduced to a single issue,
namely the annuity rate to be applied. In this case, the Nodal Agency need not be concerned
with how and at what cost the PPP Vendor has arranged additional dedicated funding, if

any®

If the event concerned involves a Capital Expenditure reduction (e.g. cancellation of

citizen service thereby impacting the capital and operational expenses), this would involve:

a reduction in Unitary Charge. The size of reduction will depend upon not only savings in
Capital Expenditure but also consequent savings in finance and operating costs. The decision
on whether or not to cancel any excess committed finance prior to project completion (if
this is possible with the financing structure concerned) will be taken with the PPP Vendor.
there are two alternative approaches to determining the appropriate reduction in Unitary
Charge: either to use the financial model (see Section 5.2.3.2 above); or to determine the
annuity equivalent reduction. With an annuity equivalent reduction the term of the annuity
should be the term of the Contract, unless the parties otherwise agree.

v Particularly to avoid the time and expense of engaging advisers for what may be minor compensation sums (if this approach is used), it is recommended

that the parties agree and record in the Contract the incremental impact on Unitary Charge of minor capital expenditure and operational expenditure changes

18

If the original Unitary Charge over the chosen annuity payment period is profiled, then the supplementary Unitary Charge should similarly be profiled.

Annuities being based upon nominal discount rates would be excluded from any indexation provisions of the Unitary Charge.
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5.2.3.7. If the compensation arises only because of a change in operating costs then appropriate
changes in the Unitary Charge should be by negotiation and may be possible without reference to
the financial model, even where the impact on operating costs is periodic or irregular over time. The
change in Unitary Charge should be made at the time of the Compensation Event to reflect forecast
operating costs changes, as to amount and timing. The use of lump sum compensation payments or
annuity equivalents are also inappropriate for changes in operating costs. As many of the above
issues have complicated financial consequences, financial advisers should be consulted as to the
most appropriate approach for a particular project.

5.2.3.8. In any event, (even if this approach is taken in relation to Nodal Agency changes and
Qualifying Changes in Law) it is not appropriate in any circumstances for breach by the Nodal Agency
of its obligations to give rise to an obligation on the PPP Vendor to finance any Capital Expenditure
consequences.17

5.2.3.9. In assessing the consequences of a Compensation Event, other causes of delays to the
Service Commencement Date will be relevant as to whether the PPP Vendor will receive relief from
its obligations and/or compensation. The PPP Vendor’s losses should be calculated as accurately as
possible at the time and payment made as appropriate.

The following draft may be considered while finalizing the contract (please refer to the contract
template provided along with this document):

5.2.4. Delays in Service Commencement Due to a Compensation Event
a) If, on or before the Service Commencement Date?®, as a direct result of the occurrence of a
Compensation Event®:

i.  the PPP Vendor is unable to achieve Service Commencement on or before the Planned
Service Commencement Date, or, following the Planned Service Commencement Date,
the Long Stop Date;

ii.  the PPP Vendor is unable to comply with its obligations under this Contract; and/or

iii.  the PPP Vendor incurs costs or loses revenue??,

then the PPP Vendor is entitled to apply for relief from its obligations and/or claim compensation
under this Contract.

19 _ . . . . . . . . .
This provision may also be applied during work of a solution development nature (such as on an insurance reinstatement following total or partial

destruction of an asset) (see Section 5.2.1.4). The concept can also be extended in respect of an Nodal Agency obligation to be performed during the Service
Period, particularly if there are non payment obligations on the Nodal Agency (again see Section 5.2.1.4). Subject to the reinstatement point, however, the
principal obligations in the Service Period will be payment related and can often be dealt with through provisions dealing with interest on late payment (see
Clause 30.6 (Interest on Late Payments))

20 . . . . . ) .
In the event of a delay to the Planned Service Commencement Date the solution development costs will most likely increase, due to a longer financing

period. The PPP Vendor is under a duty to mitigate its other costs associated with any delay (for example, by delaying recruitment, if this can be done

21 . . N . . . .
This loss means not only out of pocket costs but also a claim for loss of profits (including a lost completion bonus) caused directly by the Compensation

Event.
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b) Subject to sub clause (d) below, to obtain relief and/or claim compensation the PPP Vendor

c)

must:

(as soon as practicable, and in any event within [21] days after it became aware that the
Compensation Event has caused or is likely to cause delay, breach of an obligation under
this Contract and/or the PPP Vendor to incur costs or lose revenue, give to the Nodal
Agency a notice of its claim for an extension of time for Service Commencement,
payment of compensation and/or relief from its obligations under the Contract;

within [14] days of receipt by the Nodal Agency of the notice referred to in paragraph
(b)(i) above, give full details?? of the Compensation Event and the extension of time
and/or any Estimated Change in Project Costs and/or loss of revenue claimed;* and
demonstrate to the reasonable satisfaction of the Nodal Agency that:

A. the Compensation Event was the direct cause of the Estimated Change in Project
Costs and/or loss of revenue and/or any delay in the achievement of the
Planned Service Commencement Date and/or breach of the PPP Vendor’s
obligations under this Contract, or, following the Planned Service
Commencement date, delay in achieving Service Commencement before the
Long Stop Date; and

B. the Estimated Change in Project Costs and/or loss of revenue, time lost, and/or
relief from the obligations under the Contract claimed, could not reasonably be
expected to be mitigated or recovered by the PPP Vendor acting in accordance
with good industry practice.

In the event that the PPP Vendor has complied with its obligations under paragraph (b)
above, then:

in the case of a delay, the Planned Service Commencement Date or, following the
Planned Service Commencement Date, the Long Stop Date, shall be postponed by such
time as shall be reasonable for such a Compensation Event, taking into account the likely
effect of delay;*

in the case of an additional cost being incurred or revenue being lost by the PPP Vendor:

on or before the Service Commencement Date; or

B. as a result of Capital Expenditure being incurred by the PPP Vendor at any time
the Nodal Agency shall compensate the PPP Vendor for the actual Estimated
Change in Project Costs as adjusted to reflect the actual costs reasonably
incurred and, without double counting, for revenue actually lost (to the extent it

22 The Nodal Agency and the PPP Vendor may wish to specify in the Contract precisely what details are required

23 .
This figure will not calculate the compensation payable, but it gives an indication of the seriousness of the breach and so what should be

taken by way of mitigation

4 . : .
Since the Long Stop Date is linked to the Planned Service Commencement Date, where (prior to the Planned Service Commencement Date), the Planned

Service Commencement Date is put back, the Long Stop Date will automatically be put back too. If the PPP Vendor is required to pay the Nodal Agency

liquidated damages for failure to achieve Service Commencement by the Planned Service Commencement Date, the Nodal Agency and its advisers should

consider how the PPP Vendor’s obligation to pay will be relieved if a Compensation Event occurs after the Planned Service but prior to actual Service

Commencement.
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could not reasonably have been mitigated), within [30] days of receipt of a
written demand by the PPP Vendor supported by all relevant information®;

iii. in the case of a payment of compensation for the Estimated Change in Project Costs
and/or without double counting, loss of revenue that does not result in Capital
Expenditure being incurred by the PPP Vendor referred to in paragraph (B) above but
which reflects a change in the costs being incurred by the PPP Vendor after the Service
Commencement Date, the Nodal Agency shall compensate the PPP Vendor in
accordance with paragraph (f) below by an adjustment to the Unitary Charge; and /or

iv.  the Nodal Agency shall give the PPP Vendor such relief from its obligations under the
Contract, as is reasonable for such a Compensation Event.

d) Inthe event that information is provided after the dates referred to in paragraph (b) above,
then the PPP Vendor shall not be entitled to any extension of time, compensation, or relief
from its obligations under the Contract in respect of the period for which the information is
delayed.

e) If the parties cannot agree the extent of any compensation, delay incurred, relief from the
PPP Vendor’s obligations under the Contract, or the Nodal Agency disagrees that a
Compensation Event has occurred (or as to its consequences), or that the PPP Vendor is
entitled to any relief under this Clause, the parties shall resolve the matter in accordance
with Clause 25 (Dispute Resolution).

f) Any payment of compensation referred to in paragraph (c) (iii) above shall be calculated in
accordance with [Section 5.2.3 (Calculation of Compensation) above]%.

5.3. Relief Events

5.3.1. Purpose

5.3.1.1. Relief Events are events which prevent performance by the PPP Vendor of its obligations
at any time, in respect of which the PPP Vendor bears the financial risk in terms of increased costs
and reduced revenue but for which it is given relief from termination for failure to provide the full
Service. The events listed in Section 5.3.2 (Scope of Relief Events) may be outside the PPP Vendor’s
control, but that is not the appropriate measure of whether an event should appear on the list, as
many events beyond a person’s control at the time they occur could in fact have been prevented by
proper precautions (e.g. fire). In fact, the list of events has been arrived at because the risk of the
events concerned occurring is better borne by the PPP Vendor as it is in a better position than the
Nodal Agency to mitigate and manage the consequences. In some cases this will be with insurance,
in others with a combination of insurance and proper planning and in others still, by risk
management and planning (i.e. the events can be worked around for the period they exist).

25

This payment can be in the form of a monthly payment as expenditure is incurred (or staged payments against milestones) and invoiced if the delay is for a
significant period of time. In the event that the Nodal Agency wishes the PPP Vendor to increase its financing to pay for the consequences of a Compensation
Event (other than an Nodal Agency breach), then Section 5.2.3 (Calculation of Compensation) should be reflected.

26 Authorities should not enter into arrangements whereby after the relevant effects of the Compensation Event has been calculated there is a reconciliation
if the costs are greater or lesser than those agreed or estimated
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5.3.1.2.  Itis clear in most cases that termination should not follow a Relief Event. This is because
any replacement PPP Vendor would be similarly affected and so the Nodal Agency’s position would
not be improved by termination. Relief Events do not, however, require the same treatment as
Force Majeure Events (see Section 5.4 (Force Majeure Events)) as their consequences are not likely
to be as severe and will usually only last for a finite period.

5.3.1.3. In the past it has been argued that a right to terminate should exist for the prolonged
occurrence of a Relief Event. Other than in certain defence projects?, this is not appropriate for two
reasons. First there is a risk of there being no proper incentive on the PPP Vendor to manage the risk
(depending on any compensation payable on termination) and secondly the occurrence of such an
event is likely either to be short-lived and/or lead to an alternative sourcing of the supply
concerned by the PPP Vendor (e.g. any shortage of fuel). In any event, the appropriate measure for a
termination payment in such circumstances (i.e. PPP Vendor Default — see Section 19.2.5
(Compensation on Termination for PPP Vendor Default)) would be unlikely to be agreed by PPP
Vendor.

5.3.2. Scope of Relief Events

ILLUSTRATIVE DRAFTING

“Relief Event”
means?:
a) the unintentional introduction of a virus in the software application / database of the IT
project
b) fire, explosion, lightning, storm, tempest, flood, bursting or overflowing of water tanks,
apparatus or pipes, ionising radiation (to the extent it does not constitute a Force Majeure
Event)?, earthquakes, riot and civil commotion;
c) failure by any statutory undertaker, utility company, local authority or other like body to
carry out works or provide services;
d) any accidental loss or damage [to the solution development];
e) any failure or shortage of power, fuel or transport;
f) any blockade or embargo which does not constitute a Force Majeure Event, and
g) any:
(i) official or unofficial strike;
(ii) lockout;
(iii) go—slow; or

27 .
In the interests of certainty in particular defence projects, for example where the Service is needed by the MOD for military or operational

reasons, a right to terminate may be allowed for both parties in the event of prolonged occurrence of a Relief Event. See MOD Standard

Form Contract

28 This list can be further customized provided that the commercial risk of the occurrence of such events clearly still lies with the PPP Vendor. Nodal Agency

should be aware that the issues relating to termination rectification should restrict the list to events (other than those set out above) over which the PPP
Vendor has no control. There will also be circumstances in which the un-insurability of particular risks may require relief treatment in order to prevent either
party from terminating the Contract (see Section 25.9 (Risks that become Uninsurable)).

29 Force Majeure Events are defined in Section 5.4
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(iv) other dispute,
generally affecting the industry or a significant sector of it, unless any of the events listed in
paragraphs (a) to (f) inclusive arises (directly or indirectly) as a result of any wilful default or wilful
act of the Contractor3® or any of its sub-contractors.

5.3.2.1. The Contract will have similar provisions during both the solution
development/development phase and the Service Period. In addition, as mentioned in Section 5.1.5,
the above list of events may be extended to include other similar events if the circumstances
warrant. Force majeure delays should be excluded (see Section 5.4 (Force Majeure Events)) as they
are treated separately. In addition, in circumstances where the Contract imposes a long—stop date
for Service Commencement (see Section 4.5 (Long—Stop Date)) the scope of Relief Events may be
extended to cover further events (e.g. unforeseen ground conditions) given that the financial risks
associated with such events will remain with the PPP Vendor, though in ordinary circumstances
allowance will already have been made for such contingence when setting the Long-Stop Date.

Wilful acts and defaults of the PPP Vendor are excepted from the definition of Relief Events. Failure
to rectify the default within the agreed period may lead to termination.

5.3.3. Consequences

5.3.3.1. The financial effects of delays caused by Relief Events are borne by the PPP Vendor, so no
compensation should be paid by the Nodal Agency on the occurrence of such delays. If a Relief Event
occurs prior to Service Commencement any long—stop termination date will be put back by a period
equal to the relevant delay. In most cases the only relief given will be relief from termination (i.e.
Relief Events are separate and distinct from Compensation Events and Force Majeure Events).

5.3.3.2.  There should be no extension to the Contract owing to a Relief Event. The Nodal Agency
should not regard an extension of the Contract as a concession without significant cost. This is
because if an extension is given, then although the PPP Vendor does not receive the Unitary Charge
during a Relief Event (save to the extent the Service is delivered), the PPP Vendor’s revenue period
would be kept whole. If this occurs, then there is a reduced incentive on the PPP Vendor to manage
the effects of the Relief Event and restore the Service as soon as possible. In addition, the Nodal
Agency’s exposure to any risks it bears under the Contract is extended indefinitely as the Expiry Date
may be continually extended. By extending the Contract, therefore, the Nodal Agency can be taking
a large element of the risk of the occurrence of Relief Events (as the economic effects of an
extension can be substantial).

5.3.3.3. The parties should consider, on a project specific basis, whether or not the PPP Vendor
should be relieved of any liability for liquidated damages, although availability and performance
deductions should continue to be made where necessary in respect of the period of delay caused by
the Relief Event (see Sections 4 (Protections Against Late Service Commencement) and 7 (Price and
Payment Mechanism)). Liquidated damages prior to Service Commencement (to the extent they
exist) are designed to compensate the Nodal Agency for specific losses due to late Service delivery so

30 See also Section 21.2.4.3 in relation to Relief Events occurring during rectification periods for PPP Vendor Default
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that if the PPP Vendor fails to commence provision of the Service due to a Relief Event, the Nodal
Agency will still suffer this loss. Depending on the nature of the Project, however, the Nodal Agency
may feel that it will obtain better value for money if it allows any liability of the PPP Vendor for
liquidated damages to be postponed by the period of the delay.

5.3.3.4. When a Relief Event has occurred and the Nodal Agency has been informed, the parties
should consult to discuss relevant issues, such as the likely duration of the Relief Event and the
action to be taken to mitigate its effects.

5.3.3.,5. The Nodal Agency should not normally expect to exercise any step—in rights it has during
a Relief Event (see Sections 26 (Nodal Agency Step—In)). If the PPP Vendor is not using reasonable
endeavours to rectify matters and mitigate the consequences, it will not obtain the relief afforded by
Relief Events and will be at risk of termination for default (see Clause 5.3(b) (Delays due to a Relief
Event)). This should provide a sufficient spur for the PPP Vendor to perform (depending, in part, on
the approach taken to relief from other obligations under the Contract).

ILLUSTRATIVE DRAFTING

Consequences of a Relief Event
a) If and to the extent that a Relief Event:
(i) isthe direct cause of a delay in Service Commencement; and/ or
(ii) adversely affects the ability of the PPP Vendor to perform any of [its obligations under
this Contract], then the PPP Vendor is entitled to apply for relief from any rights of the
Nodal Agency arising under Clause 21.2 (Termination on PPP Vendor Default) [and its
obligations3! under this Contract].

b) To obtain relief, the PPP Vendor must32:

(i) as soon as practicable, and in any event within [14] days after it became aware that the
Relief Event has caused or is likely to cause delay and/or adversely affect the ability of
the PPP Vendor to perform its other obligations give to the Nodal Agency a notice of its
claim for relief from its obligations under the Contract, including full details of the nature
of the Relief Event, the date of occurrence and its likely duration;

(i) within [7] days of receipt by the Nodal Agency of the notice referred to in paragraph
(b)(i) above, give full details of the relief claimed; and

(iii) demonstrate to the reasonable satisfaction of the Nodal Agency that:

A. the PPP Vendor and its sub-contractors could not have avoided such occurrence or
consequences by steps which they might reasonably be expected to have taken,
without incurring material expenditure;

B. the Relief Event directly caused the delay to the Planned Service Commencement
Date or, following the Planned Service Commencement Date, delay in achieving

31 In most contracts Relief Events should give only relief from the risk of termination for failure to complete or failure to perform (see Section 5.3.3.1). In

cases in which liquidated damages are payable to the Nodal Agency there will be an issue of the extent to which relief can be given from claims for damages or
liquidated damages (see Sections 5.3.3.3 and 24 (Indemnities, Guarantees and Contractual Claims)). The performance regime should still apply and this should
be made clear, to the extent there is potential for relief from liquidated and other damages

The approach here is to set out a quick procedure so that relief can be given or refused on a sensible timescale without additional delays.
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d)

e)

f)

5.4.

5.4.1.

Service Commencement by the Long Stop Date or [the need for relief from other
obligations under the Contract],

C. the time lost and/or relief from the obligations under the Contract claimed could not
reasonably be expected to be mitigated or recovered by the PPP Vendor acting in
accordance with good industry practice, without incurring material expenditure; and

D. the PPP Vendor is using reasonable endeavours to perform its obligations under the
Contract.

In the event that the PPP Vendor has complied with its obligations under paragraph (b)

above, then:

(i) the Planned Service Commencement Date or, following the Planned Service
Commencement Date, the Long Stop Date shall be postponed by such time as shall be
reasonable for such a Relief Event, taking into account the likely effect of delay; and/or

(ii) the Nodal Agency shall not be entitled to exercise its rights to terminate the Contract
under Clause 21.2 (Termination on PPP Vendor Default) [and, subject to paragraph (d)
below, shall give such other relief as has been requested by the PPP Vendor].3

[Nothing in paragraph (c) above shall affect any entitlement to make deductions®*42 or any
deductions made as a result of [Section 9 (Payment Mechanism Management and
monitoring)] during the period in which the Relief Event is subsisting].

in the event that information required by paragraph (b) above is provided after the dates
referred to in that paragraph, then the PPP Vendor shall not be entitled to any relief during
the period for which the information is delayed.

The PPP Vendor shall notify the Nodal Agency if at any time it receives or becomes aware of
any further information relating to the Relief Event, giving details of that information to the
extent that such information is new or renders information previously submitted materially
inaccurate or misleading.

If the parties cannot agree the extent of the relief required, or the Nodal Agency disagrees
that a Relief Event has occurred or that the PPP Vendor is entitled to any extension of the
Planned Service Commencement Date or the Long Stop Date [and/or relief from other
obligations under this Contract], the parties shall resolve the matter in accordance with
Clause 25 (Dispute Resolution).

Force Majeure Events

Scope of Force Majeure

3

3 This wording is only appropriate where additional relief beyond relief from termination (for instance for liquidated damages) are offered.

34
If the termination levels under the Contract for non-performance are connected to the deductions made under the Contract or the award

of performance points, the Contract should ensure that deductions or points arising due to non-performance caused by Relief Events are

not taken into account in the termination provisions of the Contract. This is best dealt with in the performance regime
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5.4.1.1. The purpose of force majeure provisions is to give the Affected Party relief from liability
and, if the event continues for a certain period, to give the parties an opportunity to terminate the
Contract. The definition of Force Majeure Events (see Section 5.4.1.2) should only include events
which, unlike Relief Events, are likely to have a catastrophic effect on either party’s (although usually
the PPP Vendor’s) ability to fulfil its obligations under the Contract. In practice, such events are
highly unlikely to occur. As neither party is likely to be in a better position than the other to manage
either the occurrence or the effects of force majeure, and the events may continue for a long period
of time, such events are given a different treatment from Relief Events and the financial
consequences shared.

5.4.1.2. The following is the required definition of Force Majeure Events:
“Force Majeure Event”*
means the occurrence after the date of Contract of:

(a) war, civil war, armed conflict or terrorism; or

(b) nuclear, chemical or biological contamination unless the source or the cause of the
contamination is the result of the actions of or breach by the PPP Vendor or its subcontractors; or (c)
pressure waves caused by devices travelling at supersonic speeds, which directly causes either party
(the “Affected Party”) to be unable to comply with all or a material part of its obligations under this
Contract.

(c) could not have been prevented by the non-performing Party’s reasonable precautions or
commercially accepted processes, or could not reasonably be circumvented by the non-performing
Party through the use of substitute services, alternate sources, work-around plans, the
implementation of appropriate security measures or the disaster recovery procedures required of
Vendor.

5.4.1.3. Relief for Force Majeure Events applies only to the extent that the PPP Vendor or the
Nodal Agency is unable to comply with all or a material part of its obligations under the Contract and
the parties cannot agree within a limited period (say 6 months) how to resume the Project.

5.4.1.4. The Nodal Agency should not be obliged to pay the PPP Vendor any amount simply to
service the PPP Vendors’ investment break-even obligations in whole or in part, but the parties
should recognise that the PPP Vendor may wish to include certain tolerances into its Contract to
allow for this. If termination occurs, the Nodal Agency will in any event compensate the PPP Vendor
for outstanding investment return gap. If termination does not occur, then the parties will be
discussing continuation of the Contract against a back drop of such a compensation payment.

5.4.2. Consequences of Force Majeure

35 This definition should not be expanded without a very careful consideration of the specific issues on the Project concerned, as the effect

can be to dilute or undermine agreed areas of risk transfer. It is recognised, however, that there are some obvious sector specific changes that may be needed
(for example, certain projects might exclude some of paragraph (a) if it is intended to operate during times of war). The definition may also be narrowed to
cope with the fact that paragraph (b) may be inapplicable to Disaster management projects which may be designed to deal with a certain degree of natural
disasters.
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5.4.2.1. Onthe occurrence of a Force Majeure Event, the parties should consult to attempt to find
a way to continue the Project, such as agreeing how it can be reinstated if destroyed (although
neither party will be obliged to do this). The solution will depend on the nature of the event and its
effects, but may involve altering the service requirement, amending the payment mechanism or
even extending the term of the Contract. The required drafting for dealing with the effects of Force
Majeure Events is set out in Section 19.3 (Termination on Force Majeure).

5.4.3. Relief Events, Force Majeure Events and Insurance

5.4.3.1 Contractors may take out advance loss of profit or business interruption insurance against
certain of the Relief Events (see Section 22 (Insurance)) to provide a replacement revenue stream on
the revenue of the Project for the duration of the event and/or the duration of a rebuild. Such
insurances will often be subject to an excess for a number of days and so the occurrence of any such
event may still involve the PPP Vendor in substantial cost. Such insurance may not be available in
respect of all types of Relief Event and, generally, will only pay out where there is physical damage to
the Project.

5.4.3.2 The issue of allocating the risk of Relief Events and Force Majeure Events should be treated
separately from the issue of whether or not insurance is available. The primary factor in allocating
risk is who is best placed to manage the risk and its consequences and, in the case of Relief Events,
this is the PPP Vendor. Whether it can insure against such risk is a matter for the PPP Vendor as it is
essentially the PPP Vendor’s decision to manage the risk (to the extent the insurances are not
required) in a satisfactory manner. Nodal Agency should therefore not accept the argument that
uninsurable events should inevitably fall within the definition of force majeure or an equivalent. This
would significantly extend the definition of Force Majeure Events (see Sections 22 (Insurance) and
21.3 (Termination on Force Majeure)). Force Majeure is specifically given a different treatment in
this guidance as the occurrence of the events listed in Section 19.3.2.2 are judged to be risks which
the PPP Vendor is not necessarily best placed to manage, and so should be shared by the Nodal
Agency.
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6. WARRANTIES

6.1. Introduction

6.1.1. Bidders base their bids on information provided by the Nodal Agency in the tender
documents and the Nodal Agency should make it clear whether or not such information has been
verified.

6.1.2. The Contract should determine who should bear the risk if information on which a PPP
Vendor relies in its bid subsequently proves to be incorrect. This includes determining who should
bear the risk of latent defects appearing in assets transferred from the Nodal Agency to the PPP
Vendor.

6.2. Due Diligence

6.2.1. A common approach in the past has been for the Nodal Agency to assume automatically that
it should hand over full responsibility to the PPP Vendor for verifying information. This involves the
PPP Vendor (and other bidders) in due diligence expense in ascertaining what is being bid against
and what contingencies to include. PPP Vendors have accepted this risk in Projects in which the due
diligence is small in relation to the rest of the Project, particularly where the Project involves only
the provision of a new service.

6.2.2. PPP Vendors may be reluctant, however, to bear this risk where the Project involves a great
deal of costly due diligence (relative to the size of the Project) or where the Nodal Agency is the sole
source of information which cannot otherwise be verified. This is usually the case where the Nodal
Agency is handing over a service (and possibly employees) which has been provided in—house for an
extended period and/or a range of assets in uncertain condition.

6.2.3. If the PPP Vendor bears the risk of information being inaccurate, then its bid price may
increase to reflect the level of risk assumed. The Nodal Agency should consider whether it can obtain
better value for money (taking into account the overall risk allocation) if it is able to bear some of
this risk itself or transfer some of this risk to a third party. If the risk is sufficiently large it will affect
the ability of some or all bidders to submit bids.

6.3. Nodal Agency Warranties

6.3.1. The Nodal Agency should be very careful in warranting any information it provides.
Warranties, to the extent given, should not extend beyond information on which the PPP Vendor
must rely for its bid. Accordingly, the Nodal Agency should seek to minimise the extent of any
warranties, unless:
e the Nodal Agency is the sole source of such information or such information cannot be
verified by the PPP Vendor at reasonable cost;
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o the Nodal Agency is confident in the accuracy of such information or is able to confirm its
accuracy without significant expense (e.g. through surveys, in—house checks or inspections);
and

e the Nodal Agency will obtain better value for money as a result (taking into account the
overall risk allocation).

6.3.2. If the criteria listed in Section 6.3.1 are satisfied and the Nodal Agency gives certain
warranties, this will help reduce the PPP Vendor’s costs. The Contract could then either contain a
price variation mechanism to be employed if the information turns out to be inaccurate (rather than
giving rise to a right to terminate) or give rise to a damages claim.

6.3.3. Required drafting for warranty exclusion for Contracts in which warranties are not given by
the Nodal Agency is as follows:

ILLUSTRATIVE DRAFTING

Exclusion from Warranty
a) The PPP Vendor shall be deemed to have:
(i) satisfied itself as to the assets to which it will acquire rights and the nature and extent of
the risks assumed by it under this Contract; and
(ii) gathered all information necessary to perform its obligations under this Contract and
other obligations assumed, including information as to the nature, location and
condition (including geography, climate, law & order, terrorism, population density,
periodicity etc.);
(iii) [other relevant information
b) The PPP Vendor shall not in any way be relieved from any obligation under this Contract nor
shall it be entitled to claim against the Nodal Agency on grounds that any information,
whether obtained from the Nodal Agency or otherwise (including information made
available by the Nodal Agency) is incorrect or insufficient and shall make its own enquiries as
to the accuracy and adequacy of that information.

6.4. Benefit of Surveys and Reports

6.4.1. There are other means by which the Nodal Agency can help reduce the PPP Vendor’s due
diligence costs. It may, to the extent possible, disclose the contents of or assign the benefit of any
reports or surveys it commissions from third party consultants direct to the PPP Vendor (or the
bidders) or share the benefit of such reports or surveys with them having reached an agreement on
cost sharing. If the Nodal Agency wants to follow this route, it must ensure that when it appoints the
relevant consultant that it agrees to take on the work on the basis of such assignment or sharing of
the benefit. In addition, if this approach is to be of value to the PPP Vendor, the relevant report
must be up—to—date and address the issues of particular concern to the PPP Vendor.

6.4.2. A practical option for bidders to consider is to share the cost of carrying out expensive
aspects of due diligence by jointly appointing a consultant.
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6.5. Latent Defects Risk

6.5.1. The issue of who should bear latent defects risk in assets transferred to the PPP Vendor by
the Nodal Agency should be addressed on a project specific basis as it depends on the type of assets
involved.

6.5.2. In transferring latent defects risk from the Nodal Agency to the PPP Vendor in respect of
existing space provided to PPP vendor, particular issues will arise where:

e the relevant space is large and;

e there is any significant doubt as to the structural stability; or

e the Project involves minor additions/site preparation in the existing space
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7. PRICE AND PAYMENT MECHANISM

7.1. Introduction

7.1.1. The payment mechanism lies at the heart of the Contract. It puts into financial effect the
allocation of risk and responsibility between the Nodal Agency and the PPP Vendor. It determines
the payments which the Nodal Agency makes to the PPP Vendor and establishes the incentives for
the PPP Vendor to deliver the Service required in a manner that gives value for money.

7.1.2.  Many PPP payment mechanisms involve two key determinants of payment — availability of
the Service and performance of Service. This Section is an introduction to the wide range of concepts
which can be used in payment mechanisms. These two concepts are discussed in more detail in
Sections 8 (Availability Requirements) and 9 (Performance Requirements).

7.1.3. When procuring services through PPP contracts, Nodal Agency should assess not only their
current requirements but also their requirements into the future. In many projects, demand or
usage will be a key risk over the life of the Contract, regardless of whether or not this risk is passed
to the PPP Vendor through the payment mechanism. In drawing up a functional and non-functional
requirement for the Services required, Nodal Agency should be confident that there will be long-
term demand for the Service.

7.1.4. The design and calibration of the payment mechanism requires input from the Nodal Agency
and its advisers, including financial, legal and technical advisers. The payment mechanism should be
tailored to the individual project. Where more detailed guidance has been issued by a specific
department, such as enrollments under UIDAI, this should be followed.

7.2. Features of the Payment Mechanism

7.2.1. The key features of a payment mechanism are:

e no payments should be made until the Service is available;

e there should be a single Unitary Charge for the Service which is not made up of separate
independent elements relating to availability or performance;

e the level of payment should be linked to the level of Service. For a payment mechanism
based on availability with an overlay of performance deductions, this will mean linking
payment to both the availability and the quality of the Service;

e the Unitary Charge should never be paid in advance of the period to which it relates;

o the payment mechanism should adjust for sub-standard performance, and deductions
should reflect the severity of failure. Thus no Service should lead to no payment, but
proportionality is important and therefore a minor failure should cause a minor deduction
(except in the case of persistent failure where ratchet mechanisms may increase the level of
deduction);

o the mechanism should not only incentivize the PPP Vendor to remedy service failures but
should also take into account the importance of that failing Service to the Nodal Agency;
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e 3 balance should be struck amongst the variables in the payment mechanism, such as the
initial “weighting” of deductions for failures, response / rectification periods, and the
“ratcheting up” of deductions for repeated failures over time;

e the performance and payment regime should not be made up of sub-elements which relate
to delivery of inputs (e.g. completion of stages of solution development, cost of Hardware or
man-month costs) but should be based on outputs (e.g. the availability of services or
standard of Services); and

e the payment mechanism should never contain a fixed element which the PPP Vendor always
receives irrespective of performance (e.g. which covers the PPP Vendor’s investments break-
even period obligations).

7.2.2. It is not generally appropriate to “sculpt” the Unitary Charge (i.e. through an uneven or
irregular payment profile) other than for relevant general price changes or to ensure consistency
with any ramp-up in services in an initial period or project phasing. The reason for this is that
sculpting the Unitary Charge is contrary to the principle of paying for Services rather than inputs;
moreover it is orientated towards affordability rather than value for money concerns and can
undermine the effectiveness of the risk transfer to the private sector. “Ramp-up” can happen, for
example, where a project involves a mixture of new solution development and refurbishment of
existing facilities, with the latter becoming available before completion of solution development.

7.2.3. The Nodal Agency should pay for Services on time and payment should not be unreasonably
withheld. The Nodal Agency should agree payment of interest if payment is late. The Nodal Agency
should also take steps to ensure that the PPP Vendor complies with best practice in this area. In
accordance with Government policy the PPP Vendor should pay its Sub-Contractors ordinarily within
30 days, unless a different period is specified in the relevant Sub-Contract.

7.2.4. The choice of payment mechanism should be a positive decision by Nodal Agency, informed
by advice from their advisers. The Nodal Agency should also involve relevant stakeholders (e.g.
endusers) as appropriate.

7.2.5. The payment mechanism must be properly applied in practice. There may be occasions
where Nodal Agency be wary of imposing deductions for fear of threatening their relationship with
the PPP Vendor, or because they are concerned that deductions will damage the ability of Sub-
Contractors to rectify problems. Nodal Agency should regard the payment mechanism as an
important part of their Contract and should enforce it.

7.2.6. The Nodal Agency’s requirements and payment mechanism are designed to deliver the
required Services identified in the business case and accordingly out-performance (i.e. performance
to a higher standard) by the PPP Vendor should not ordinarily warrant further payment. However,
for some projects (for example, where the performance by the PPP Vendor can affect the financial
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position of the Nodal Agency, such as tax collection (VAT, Municipal etc.). Nodal Agency may
consider that there is value for money in including scope for additional payments.

In such cases Nodal Agency may wish to cap payments for out-performance (e.g. at the level of
previous deductions or by awarding ‘bonus points’ which can only serve to offset ‘negative’ points
for poor performance). Such payments will, however, only offer value for money if they are valued
by bidders in their pricing for the Project.

7.3. Structuring the Payment Mechanism

7.3.1. Nodal Agency should consider the following principles in structuring their regime:

e where the mechanism measures both availability and Service performance, the distinction
between points to be included as part of the definition of availability and those to be part of
a performance measurement system is important.

e the mechanism might involve (a) direct cash deductions for failure, whether in terms of
unavailability, poor performance, or other terms appropriate to the mechanism for a specific
project, or (b) a two-stage system whereby failure leads firstly to points which in turn lead to
cash implications (e.g. once a certain number of points are reached). If the definition of
availability omits key requirements — these being instead covered by the performance
measurement system — the latter could include both immediate payment deductions and a
system of performance points;

e the payment for a given period, e.g. a month, might be structured as (a) starting from zero,
with payment increased in response to availability and performance, or (b) increasing for
availability but subject to deductions for poor performance, or (c) a base case figure for the
Unitary Charge for that period which is subject to deductions for both unavailability and
poor performance;

e anumber of performance regimes amongst early projects have been over-elaborate and, as
a result, ineffective, and some have not been designed with enough consideration of the
practicability of day-to-day procedures. As a rule, simple is best. The payment mechanism
should seek to “measure less but measure well”;

e unnecessary complexity can also arise where the movement from specification of inputs to
specification of outputs has not been endorsed by the Nodal Agency. The mechanism should
concentrate on measuring “outputs” not measuring “inputs”; and

e Nodal Agencies should first build their model from the bottom up, ensuring that for any
particular area, or service failure, there is an appropriate potential deduction. The model
should then be reviewed from the top down, considering the cumulative effect of all types
of deduction. If it is “over-weighted” in terms of the scale of likely deductions, it will
encourage excessive risk pricing and cash reserving by bidders. If it is “under-weighted”,
bidders will not be sufficiently incentivized to rectify Service failures.

7.3.2. The key objectives are value for money and effective incentivisation; the Contract should
contain sufficient incentives for the PPP Vendor to rectify any default.
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7.3.3. A variety of payment mechanism structures have been used across various sectors and
project types. Models A to C below illustrate alternative features of a payment mechanism. They are
not intended to be prescriptive:

e Model A — the Unitary Charge is built up from the number of available places or units, so
only places or units that are available are paid for. The definition of available places or units
incorporates the provision of ongoing services that are core to the requirements of the
Nodal Agency to carry out its functions. On top of this, a performance regime is imposed to
address levels of performance that do not impact on the availability of places and/or
Services that are outside the definition of the core Service. Sub-standard performance leads
initially to “performance points” accruing and, only indirectly, to deductions from the
Unitary Charge once a certain level of points has accrued. A ratchet increases the deduction
for repeated performance failings.

e Model B — the Unitary Charge (before any deductions) is based on a full provision of the
overall requirement and the payment mechanism determines deductions both for
unavailability and sub-standard performance, i.e. both are represented in the calculations as
deductions from the 100% level. Availability is defined in terms of being usable and
accessible and different deductions are made depending on which area is unavailable. There
is a system of weightings whereby each section of accommodation is divided into units and
given a weighting depending on its importance; for each failure to provide an available unit
there is initially a payment deduction equal to the Unitary Charge multiplied by the relevant
weighting. The deduction can be based on an escalating tariff so that subsequent days of
unavailability of the same space may lead to progressively higher deductions.

e Model C — the Unitary Charge is based both on availability and usage, for example in the
context of a online returns filing with payment per returned filed. There is a minimum take-
or-pay level (i.e. if usage by the Nodal Agency is below that level it must nonetheless pay for
usage at that level) in order to assist with the financeability of the Project and to strike a
balance between flexibility and the cost implications of greater risk transfer. There is still a
requirement for availability to be defined, as the Nodal Agency will not pay above its actual
usage if the units of Service are not available. There can in addition be scope for payment
deductions for poor performance of Services.

7.4. Usage-Based Systems

7.4.1. An alternative to availability-based payment is for the level of the Unitary Charge to be
determined by usage (also referred to as ‘volume’ or ‘demand’), or to combine these approaches
within a single payment mechanism. The Income Tax Project relied on usage payments. Normally,
where usage is relevant the Unitary Charge is only partly dependent on usage. Payments linked to
usage can bring advantages when the PPP Vendor’s performance can influence the level of usage,
since customers can “vote with their feet” on the availability and quality of the Service; in this way
payment will be linked to performance through this automatic feedback.

7.4.2. ltisimportant to differentiate between regimes where the Unitary Charge itself (payable by
the Nodal Agency) is adjustable by reference to usage, and regimes where the Unitary Charge is
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based on availability and performance principles, but the PPP Vendor separately takes the risk on
the amount of “third party revenue” which can be generated from the facilities (and in respect of
which the Nodal Agency may seek some gain share). This relevance of this system is low in the e-
Governance areas. However the possibilities of the same cannot be discounted (for e.g. advertising
at the back of the Smart card issued by a Government department)

7.4.3 Third party revenue should be assessed as part of the value for money evaluation of the
proposed structure as a whole; if it provides a benefit to the PPP Vendor this should in principle
reduce the required return from other activities. The Unitary Charge may be reduced as a result of
PPP Vendor access to third party revenue, with a revenue-sharing arrangement for revenue above
the amount assumed in the Unitary Charge reduction. The value for money benefit of allowing third
party revenue to fall to the PPP Vendor will depend on the PPP Vendor’s ability to forecast and
influence it (and Nodal Agencies should be wary of over-optimistic assumptions on these points). In
7.4.3. many projects the scope for recognizing significant third party revenue in the financial
model, and thus reducing the Unitary Charge, is limited as the demand is difficult to predict; in these
cases upside sharing is particularly important.

7.4.4. In some projects (for example online returns filing for tax) a measure of usage risk may be
transferred such that profitability is only affected at the margins. Where there is a mixture of
availability and volume-based principles, some “take-or-pay” minimum volume amounts may be
used. Nodal Agency must ensure that these structures do not mutate into structures which simply
ring-fence the PPP Vendor’s investment as it is contrary to basic PPP risk transfer principles. Where
take-or-pay arrangements exist, the mechanics of availability are likely still to be required, since the
Nodal Agency should not pay for the minimum level of usage where the facilities are unavailable.
Take-or-pay principles should not protect payment streams where Services are unavailable because
of Relief Events, Force Majeure events or PPP Vendor failures.

7.4.5. In some circumstances performance regimes which are dependent on levels of usage may
not in fact transfer true usage risk to the PPP Vendor. This is the case where the increase in
payments corresponding with an additional unit being used is equal to the marginal cost to the PPP
Vendor of providing the unit. For example, where an extra transaction of service will cost a PPP
Vendor an extra INR 10 to process, increasing the payment by INR 10 per tonne will not affect the
PPP Vendor’s profitability.

7.4.6. The factors which determine whether it is value for money to transfer usage risk tend to be
project-specific. Genuine transfer of all usage risk to the PPP Vendor, making its profit (i.e. revenue
less costs) dependent on usage, is rarely appropriate and should only be considered in cases where
the PPP Vendor can forecast and influence future usage. Usage risk transfer may be appropriate
where the PPP Vendor is satisfied with predictions of the level of demand for the Service, or where
reductions in Nodal Agency usage can be offset by third party revenue. A part of usage risk can be
transferred in some cases, but many Projects cannot transfer any usage risk, even where services are
being provided. Transferring usage risk in inappropriate cases is likely to result in poor value for
money. The PPP Vendors (& their Risk team) tend to have strong concerns over the transfer of usage
risk, and “take-or-pay” where investment protection ratios may be required.
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Evaluation and other implications of transferring usage Risk

7.4.7. Where the Unitary Charge is sensitive to usage or there is third party revenue, bid evaluation
(i.e. in terms of the potential costs of alternative proposals) is made more complex. Moreover it may
be difficult to predict the likely level of termination payments which would result should the Project
in due course be terminated. From the perspective of flexibility for the Nodal Agency, this is
particularly relevant to Nodal Agency voluntary termination (where PPP Vendors look for some
compensation for their lost opportunity to make returns from future revenues). Areas of the
Contract which may require special attention where volume-based payments are significant are
Compensation Events, Qualifying Change in Law, Nodal Agency Step-in, Nodal Agency change in
Service, Force Majeure, and the various different termination scenarios. The basis for compensation
may vary according to the type of event leading up to loss and whether the compensation has any
sensitivity to future revenue expectations®®. For example, following Qualifying Change of Law and in
other no-fault scenarios the appropriate measure should be the lower of base case (i.e. the original
forecasts) and actual usage levels, and Nodal Agency may also wish to seek to apply this principle to
compensation on termination for PPP Vendor Default and/or Nodal Agency voluntary termination.

7.4.8. The volume of usage (demand) risk is, where the risk is material, the key determinant of the
accounting treatment of the underlying asset. Nodal Agency should consider, as part of their
Business Case prior to commencing procurement, the likely materiality of demand risk, and the
allocation of it. Where they have a high level of certainty in the need for the asset, and the volume
of usage in relation to it (for example, the number of returns to be filed) is predictable, Nodal Agency
may often demonstrate that the risk in relation to demand is immaterial. As transfer of usage risk is
rarely appropriate, as described above, Nodal Agencies should generally retain this risk but, it will
commonly be immaterial for the reasons described. Where this is not the case, and the Nodal
Agency is planning to retain material demand risk, Nodal Agencies should consult their Private
Finance Unit prior to commencing procurement to ensure that the accounting implications are
appreciated.

7.5. Calibration

7.5.1. The economic characteristics and detailed design of the payment mechanism are central to
the achievement of value for money. There are a large number of points of detail involved in
assigning numbers to the various parts of the payment mechanism. This process is referred to as
“calibration”. The remainder of this section assumes an availability-based payment mechanism but
the principles have wider application.

7.5.2. Nodal Agency and their advisers should consider how to approach this issue during the
procurement process, and how much input to seek from PPP Vendors and at what point. An over-
rigid approach during negotiations will reduce the scope for innovation by the bidders and so reduce

36 See Section 21 (Early Termination). In the case of third party revenue and the termination of the Project, the facility may continue to be operated by the

Nodal Agency and this may mean that the Nodal Agency’s exposure to higher-than-expected costs of termination is offset by higher-than-expected future

revenue.
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the potential for best value for money to be achieved.’” However, it is normally appropriate to
include a significant level of detail relatively early in the process so that the maximum benefit is
taken for development while under competitive tension. Under the Competitive Dialogue procedure
there is no scope for making significant alterations to the payment mechanism after completion of
the dialogue (though fine tuning is still permitted). Where final calibration is still to be completed at
the time of appointment of the winning bidder, the winning bidder’s letter should include an
obligation to recalibrate with the final details. It is essential that the process is not undermined by
last-minute re-calibration following last minute due diligence.

7.5.3. The Nodal Agency should understand how the various responsibilities relating to the drafting
and calibration of the output specification and payment mechanism are allocated amongst its
advisers, and ensure that all issues have a clear allocation of responsibility.

7.5.4. There are many variables in a payment mechanism, including the following:

e the definitions of availability and performance standards (i.e. how demanding the
requirements are);

e response and rectification periods (i.e. how quickly problems have to be addressed);

e the scope (in practical terms and under the contract) for the PPP Vendor to provide
(temporary) alternative services/locations instead of having deductions applied, giving them
greater flexibility to avoid deductions, or for allowing ‘unavailable’ facilities to continue to be
used;

e |evels/weightings of deductions for unavailability or poor performance;

e ratchet mechanisms for repeated or widespread failures; and

e caps on performance deductions3®

7.5.5. The degree of risk transfer depends on all of these parts; heavy deductions for poor service
might not imply a harsh mechanism if the Service requirements are not overly demanding, there are
long periods in which the PPP Vendor can respond, the PPP Vendor can provide alternative solution /
rectification with lower deductions applying. On the other hand a scheme with small cash
deductions might provide strong incentives to perform and significant risk transfer if the definitions
give tightly-defined high standards and the time requirements are short or ratchet up.

Calibration methodology

7.5.6. Nodal Agency should consider the following calibration issues:

o the level of deductions should be considered in the light of the importance of the Services to
the Nodal Agency (i.e. large deductions for the unavailability of important parts of the
Service). The incentives on the PPP Vendor are also important (i.e. large deductions for types
of failure which could be expensive to remedy and therefore require a strong incentive);

37 In establishing a suitable system, the Nodal Agency should be aware of the effects a particular system has on the solution offered by a bidder. For example,
a bid solution that is capital intensive up-front with reduced life-cycle costs may have one optimum approach and one with lower initial costs but higher life
cycle costs another, because the financial structure of the PPP Vendor will be different. It is crucial for the Nodal Agency to understand what system will best
achieve the result it seeks.

38 . . . . . . . .
This is not a complete list of every potential feature of a payment mechanism and other features may be appropriate to particular projects
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e the Nodal Agency should determine what level of performance is required, and this should
then serve as the benchmark at which 100% or close to 100% payment is achieved; and

e there are a range of approaches available to an Nodal Agency to improve its understanding
of how a proposed system might work. These approaches range from consideration of a
limited number of specific potential scenarios to the solution development of complex
models. A calibration model can be used to suggest what levels of deduction might result
from a given specification and payment mechanism, give an insight into the economic
incentives they give rise to, and also help an Nodal Agency understand the level of
contingency which a PPP Vendor might incorporate in its price.

7.5.7. 7.5.7 Where the Nodal Agency is seeking to simulate how the mechanism is likely to work, it
might seek information from other successful projects, and also consider the use of historical data
from existing services run by itself.

Standards

7.5.8. The payment mechanism should give clear economic incentives to the PPP Vendor to
perform to the required standards. Availability and performance standards should be defined to
meet the requirements of the Nodal Agency, but should also be set at a realistic and achievable level
to avoid unnecessary risk pricing by the PPP Vendor and Sub-Contractors.

7.5.9. Given that a key element of the expression of the Nodal Agency’s requirements in a PPP
Contract is the output SLAs, significant parts of the output SLAs frequently feature in, or are linked
to, the payment mechanism. The Contract will be easier to manage, and to change in the event of
Contract variations, if these relationships are clearly laid out, and the role of any output specification
requirements which do not feature in the payment mechanism should be challenged (or they should
be brought into the payment mechanism). The use of specification requirements in the payment
mechanism must be clear. Units should be provided where appropriate — for example, a
requirement for maintenance to be performed, together with a deduction of INR [ ] for a security
breach, requires a clear linkage in terms of how many poorly maintained security, over what period,
attract a single deduction of INR [ 1.

Time periods for repair/rectification

7.5.10. Time periods for repair and/or rectification are not applicable to all types of failure (for
example, they do not apply to staff being recruited without required qualifications). Where a period
is applicable, such as for the bug resolution, the Nodal Agency should ensure that repair periods are
challenging but realistic, without entailing costs to a level which does not represent value for money.
An Nodal Agency might consider what resources may be available on-site and thus at short notice,
and what types of problems might most cost-effectively require outside resources and thus perhaps
warrant longer periods for repair. For significant problems, “rectification plans”, to be agreed on a
case by case basis and to include agreed rectification periods, may be used.
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7.5.11. For some failures a concept of “temporary repair” can be appropriate, and some payment
mechanisms make a distinction between a response period, being the time within which a
temporary solution should be found (would depend on the service), and a rectification period, being
the time within which the problem should be properly remedied. Immediately at the start of
operations, an Nodal Agency may allow slightly longer periods for stabilization the regime.

“Unavadilable but used”

7.5.12. The use of a definition of “unavailable but used” (see Section 8.8), dealing with the situation
where the Nodal Agency wishes to continue using a facility which is technically “unavailable”, can be
appropriate. In some projects it may be common for elements of the scope of work to be
unavailable but used so this can be a significant part of the regime.

Weightings

7.5.13. In many payment mechanisms the maximum notional deduction for unavailability exceeds
100% of the Unitary Charge. The maximum financial deduction is however capped at 100% of the
Nodal Agency’s payment (e.g. the total Unitary Charge for a given month), so the PPP Vendor may
receive zero payment before the facility becomes entirely unavailable (or when it is entirely
unavailable but only for part of the period e.g. month), but should not be obliged to make payments
to the Nodal Agency when notional deductions are higher than the Unitary Charge payment®. High
weightings clearly strengthen the incentive on the PPP Vendor to perform but also increase the risk
on the PPP Vendor and may encourage higher pricing.

If the weighting is too heavy, negative incentives may arise. For example, if the PPP Vendor is
receiving zero payment for only one-quarter of service provision there is little incentive to increase
to one-half service provision if payment will remain zero at that level.

7.5.14. There is little point in using weightings so low that it is cheaper overall to the PPP Vendor to
under-perform. Deductions in respect of poor performance of services need not significantly exceed
the estimated cost of those services, so long as the many elements of performance are appropriately
weighted. Nodal Agencies should consider the overall weighting in the light of the detail of the
output specification, the other variables of the mechanism and the facility/facilities in question.

7.5.15. A benchmark for standard accommodation projects is that the overall weighting of
unavailability deductions should be in the range 150-200% (assuming a standard approach to the
overall solution development of the payment mechanism). For projects such as Hardware intensive
projects it is more difficult to generalise. Factors suggesting a lower level, even below 150%, include
a project having a range of separate project outputs which are not interdependent®. Factors

39 Some payment mechanisms have allowed Authorities to “carry forward” any deductions greater than 100% to apply in the following period. This is unlikely
to be value for money and is not recommended. The scope for retrospective deductions (where the Nodal Agency later discovers a performance failure has
existed undetected for a period) should be subject to a cap, as the PPP Vendor may not have been aware of the failure and therefore not have taken steps to
remedy it.

40 . . . . . .
Thus a lack of inter-connectedness, from the perspective of the overall solution, suggests a lower impact on the Nodal Agency of a single element being

unavailable. Note that this is not the only driver of weighting — the deductions must still suffice to incentivize the PPP Vendor. At the same time, if the
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suggesting a higher level within that range, or above 200%, are complexity and interdependence of
outputs, for example a large IT outsourcing project where a number of applications have
interdependencies, each requires the other in order for the project to deliver the desired outcome.

7.5.16. The payment mechanism should not however be designed simply on the basis of broad
economic assumptions such as these. These weighting recommendations are designed as a sense
check for the regime. Performance regimes should be constructed initially from the bottom-up with
weightings for the different output components designed to incentivize good performance. The
aggregate figure should then be given a top-down sense check to ensure that the overall economics
of the Project offer value for money.

7.5.17. Potential Contractors and Sub-Contractors will model the behaviour of the payment
mechanism in order to examine the risks they will face, and base their pricing on the results (noting
that for Sub-Contractors the deductions for unavailability may be regarded as of less day-to-day
significance than deductions relating to the performance measurement system). Similarly, the
riskiness of the Contract will affect the level of interest of the bidders. An onerous output
specification and payment mechanism may lead to higher pricing or put off credible bidders. Some
early regimes were over-rigorous and overcomplicated when they were constructed, and were not
then fully enforced. An over-rigorous Contract combined with weak enforcement offers poor value
for money. Nodal Agency should strive to produce fair regimes and diligently enforce them. Section
8.4 (Payment for Availability and Weighting of Critical Areas) provides further comment on this area
of the calibration.

Ratchet mechanisms

7.5.18. Many payment mechanisms include “ratchets” whereby a long delay in fixing a problem, or
its repeated recurrence, or its widespread occurrence in a number of areas across a project, leads to
higher deductions. Ratchets help ensure that systematic problems are properly dealt with. See
further Section 9.5 (Consequences of Poor Performance). The use of ratchets should be considered
carefully: a low initial deduction together with a ratchet may simply encourage a reactive rather than
pro-active approach to performance management, but on the other hand, without ratchets the
incentives may not be effective (for example it may turn out that without a ratchet the deduction is
not heavy enough to give an economic incentive to good performance). Ratchets are likely to be
useful in most payment mechanisms®*..

Performance deduction caps
7.5.19. In some sectors it is common for there to be a cap on the amount of deductions which can

be made in respect of poor performance. The Sub-Contractor’s maximum exposure in any year may
be limited to receiving zero payment from the PPP Vendor (i.e. they may lose all their income but

elements are independent from the perspective of the service provider, there can be a “portfolio effect” meaning that a higher weighting might be tolerable
by the PPP Vendor.

41 The ratchet should be triggered by repeated performance failures even if they had different causes.
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they do not reimburse the PPP Vendor for deductions which exceed their fee but are due to their
failings as a Sub-Contractor). The risk of additional availability deductions then stays with the PPP
Vendor. It is important for the Nodal Agency always to preserve the principle of no-service no-fee
and in an availability-based payment mechanism there should be no payment if the facility is
unavailable. The capping of deductions for poor performance of Services may be acceptable if the
Nodal Agency considers that there is little further benefit from further performance deductions
which cannot be either passed down or absorbed by the PPP Vendor on a value for money basis.

However, any cap should not be used simply to insulate bidders from risk. In any event, if a Sub-
contractor is losing a significant portion of its fee for poor performance it is likely to be in default of
its own Sub-Contract and the PPP Vendor has a clear motive to replace it before it puts the
availability of the facilities and hence the full Unitary Charge at risk. Nodal Agency should ensure
that the PPP Vendor is incentivized to manage Sub-Contractors effectively, and should not concede a
cap on deductions without advice from their advisers. Any performance deduction cap must always
be justified on value for money grounds.

7.6. Financial Risks of the PPP Vendor

7.6.1. A payment mechanism should not ring-fence or guarantee the PPP Vendor’s finance
charges.

7.6.2. The PPP Vendors will test deductions against their financial model runs in order to assess
their risk in the investment.

7.7. Flexibility

7.7.1. Nodal Agencies should consider how far their payment mechanisms are able to
accommodate change in requirements, whether in terms of additional capital works or changes to
Services. This is partly a matter of payment mechanism design, but Nodal Agency should also
consider including in the payment mechanism a process for annual review of weightings,
rectification times, etc. Such a review may only provide for changes to be made where both parties
agree, but the Contract can nevertheless set out a framework for discussions. Such a review might
be appropriate at the end of any stabilizations period.

7.7.2. For those payment mechanisms where the payment varies with usage or volume (see
Section 7.4 (Usage-based Systems)), the payment mechanism allows (subject to any minimum take-
or-pay level or the limitations of design capacity) for the payment to be adjusted in response to
changes in throughput. This typically means that as changes occur, the payment mechanism needs
to be re-calibrated. The weighting of the original facilities as a proportion of the total post-variation
Unitary Charge will need to be amended in order to preserve the incentive effect of the original
calibration. Particularly where the changes are small to medium-value, the transaction costs of re-
calibration can be quite high relative to the cost of the changes.
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7.7.3. A relatively straightforward way of dealing with this issue is to design the payment
mechanism in such a manner that it can automatically be extended to cover changes up to a limit,
with only a periodic review (say once a year, perhaps part of the general annual review suggested
above) required of the overall calibration.

7.7.4. Further flexibility can be gained if Nodal Agency agree with the PPP Vendor that below
certain volume and value thresholds, change orders will be regarded as normal churn in the Project
and will not have to go through detailed due diligence. Instead the PPP Vendor can simply certify, in
quarterly/annual reports to all stakeholders, what changes have been put through the Contract with
automatic extensions of the payment mechanism. Annual reviews can be carried out as above to
check that the calibration is still in balance. This will save technical and legal due diligence fees as
well as management time.

7.8. Other Remedies for Poor Performance

7.8.1. The payment mechanism provides a mechanism through which the Nodal Agency can
calibrate the financial consequences of Service failures. The Nodal Agency should not seek
compensation in damages in addition to levying its deductions for Service failures. Please note that
this does not limit the Nodal Agency from pursuing other rights expressly given to it in the Contract
(such as, for instance, termination rights, step-in rights or specific indemnity rights, or rights to
require the replacement of a sub-Contractor if certain levels of poor performance are reached) and
does not limit any claim for specific performance or injunctive relief.

ILLUSTRATIVE DRAFTING

Payment Mechanism: No double remedy
(a) Subject to:

(i) any other express right of the Nodal Agency pursuant to this Contract, and

(ii) the Nodal Agency's right to claim, on or after termination of this Contract, the amount of
its reasonable costs, losses, damages and expenses suffered or incurred by it as a result
of rectifying or mitigating the effects of any breach of this Contract by the PPP Vendor,
save to the extent that the same has already been recovered by the Nodal Agency
pursuant to this Contract or has been taken into account to calculate any compensation
payable by the Nodal Agency pursuant to Clauses 21.3.2 (Compensation on Termination
for Force Majeure), 21.2 (Compensation on Termination for PPP Vendor Default), 21.1.3
(Compensation on Termination for Nodal Agency Default), 21.4.4 (Compensation
Termination for Corrupt Gifts and Fraud), 21.5.2 (Compensation on Voluntary
Termination), the sole remedy of the Nodal Agency in respect of a failure to provide the
Services in accordance with this Contract shall be the operation of Schedule [ ] (Payment
Mechanism).

(b) Nothing in this Clause 7.8 (Payment Mechanism: No Double Remedy) shall prevent or

restrict the right of the Nodal Agency to seek injunctive relief or a decree of specific
performance or other discretionary remedies of the court.
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7.8.2. PPP Vendor Default is discussed in Section 19.2 (Termination on PPP Vendor Default). The
Nodal Agency must ensure that adequate termination rights exist, for example, in terms of the levels
of unavailability or Service failure which constitute a termination event, or in terms of alternative
definitions where the payment mechanism is not availability-based.

7.8.3. The calibration of payment mechanisms is discussed in Section 7.5. The thresholds for PPP
Vendor Default and potential precursors thereto should be determined as part of the overall
calibration process. Such precursors typically include:

e warning notices to the PPP Vendor;

e increased monitoring of performance, normally at the PPP Vendor’s expense;

e arequirement for the PPP Vendor to produce a remedial plan;

e replacement of the sub-PPP Vendor; and

e PPP Vendor Default (noting that termination remains at the Nodal Agency’s discretion).

7.8.4. There is no need to use all of these steps or to be limited to them. Nodal Agency should
choose a route to potential termination which will provide a meaningful framework for discussions
about how to address the poor performance. These steps can be linked to a given level of payment
deduction, for example, a deduction greater than x% of the Unitary Charge in some/each of y
successive months or a series of short and longer-term thresholds, or to a system of “termination
points” which might be linked to the other elements of the payment mechanism or might run in

parallel.*?

7.8.5. Nodal Agency should primarily consider what constitutes an unacceptable level of
performance to themselves when setting the PPP Vendor Default threshold and related thresholds.
As a secondary matter, they may also consider the impact which the threshold level of deductions
has on the financial position of the PPP Vendor (and even where thresholds are not expressed in
simple financial terms it should be possible to consider the relationship between the levels of
performance leading to PPP Vendor Default and the level of deductions likely to accompany that
performance)®.

7.8.6. A different approach might be required for non-availability-based payment mechanisms; a
low level of usage and hence of payment does not necessarily mean that the PPP Vendor is failing,
although it may do.

7.8.7. Sub-Contracts will typically have termination arrangements which are linked to the wider
arrangements for PPP Vendor Default (see Sections 9.3 (Replacement of Sub-Contractors) and 9.4

2 . . . . . .
4 So, for example, deductions in a single month of greater than 25% or deductions in each of three successive months of greater than 20%

each could earn the PPP Vendor a ‘termination point’ the accumulation of which leads to PPP Vendor Default. In terms of actual drafting,
projects can involve a range of different triggers, and some projects have different thresholds for deductions relating to unavailability and deductions relating
to poor performance of services.

43 If a PPP Vendor is suffering deductions which are sufficient to entirely erode profit margins and allowances for contingency throughout the supply chain,

including the risk premium element of the investment return, its position may prove unsustainable. The level at which all contingency and profit margin is
eroded might be in the region of a 15-20% deduction from the Unitary Charge over a period of several months, however this can vary in accordance with the
overall structure of the payment mechanism.
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(Monitoring of Sub-Contractors). When calibrating its remedies, the Nodal Agency should also bear
in mind that the PPP Vendor will similarly be calibrating their own remedies. The Nodal Agency
should understand how these relate to the Nodal Agency’s position and ensure that the overall
structure appropriately incentivizes the bidders to exercise their remedies in advance of the Nodal
Agency exercising its remedies.

7.9. Qualitative Factors and User Satisfaction

7.9.1. The specification even of relatively straightforward requirements such as those relating to
capacity utilization can be difficult and subject to dispute after Contract signature; the appropriate
level of contractual detail reflects considerations of practicability and clarity, and Nodal Agency
should consider these issues carefully for all elements of the payment mechanism. Objective and
well-defined performance criteria should always be used as far as practicable, but other methods of
measuring performance may be considered and may offer complementary requirements within the
overall mechanism.

7.9.2. In some projects there may be qualitative aspects of performance which it may be difficult
to measure objectively but which are nevertheless important to the users of the Service, such as the
helpfulness of Citizen Contact Centre. More generally, the quality of service in a complex setting
such as front window cannot easily be wholly reduced to a practical set of availability and
performance criteria.

7.9.3. The most straightforward mechanism to measure this is a regular customer satisfaction
survey with deductions for a low or falling score. It is commonly argued that it is difficult to base
financial compensation on customer satisfaction surveys because they are based on individuals’
perceptions rather than hard measurable facts and so the results may be variable; moreover they
may be vulnerable to manipulation. However, surveys are a useful way of monitoring performance,
and have been used successfully in a number of outsourcing projects albeit that the maximum
deduction is generally a relatively small element of the overall Unitary Charge. Based on the surveys,
the requirements for the PPP Vendor to carry out a performance audit and prepare a remedial plan
in the event of low user satisfaction. The main advantage of such a system is that the feedback
obtained can be very useful as an incentive to good Service provision.

7.9.4. In this context, the focus should be to secure continuous improvement in the way they
exercise their statutory functions. This would commonly involve the making of periodic user
satisfaction surveys to compare the quality of service under the Contract against the quality of
comparable services elsewhere.

7.9.5. A variety of mechanisms have been used successfully in the past to reflect the importance of

qualitative factors in the payment mechanism. All projects should as a minimum include the
following points:

e provision for regular user satisfaction surveys (at least annual albeit that they may be

conducted on a rolling basis), to be paid for by the PPP Vendor. These would usually be

carried out by the PPP Vendor, or an independent third party (under contract to the PPP
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7.9.6.

Vendor)*. In the former case, the Nodal Agency should have the option to commission its
own survey from an independent third party in the event of its dissatisfaction with the PPP
Vendor’s own survey, such option to be exercised at the expense of the Nodal Agency and
such survey to take precedence over the PPP Vendor’s survey unless the Nodal Agency
agrees otherwise. The intention is that even if the results of the survey have no direct
financial impact, this information is useful management information for both the Nodal
Agency and PPP Vendor. Failure to carry out the survey should itself trigger a penalty under
the payment mechanism

a requirement for production of a remediation plan, by the PPP Vendor at their expense, in
the event of low satisfaction. This plan should set out the PPP Vendor’s view of why
satisfaction is measured as low in the survey, their planned actions to improve it insofar as it
(in their view) relates to their performance, and their proposals for assessing the
effectiveness of these actions (for example, inclusion of related questions in the next
survey). “Low” satisfaction should be defined in the Contract where possible, but it is
acceptable to set it for an initial period and provide for review after, say, five years of
operations. The production of a plan clearly requires some management time and therefore
it is a form of indirect financial cost for the PPP Vendor, but it is intended primarily as a
device to ensure that issues with user satisfaction are taken seriously by the PPP Vendor;
and

the findings of user satisfaction surveys should be regarded as legitimate evidence, insofar
as they relate to the relevant service provider, in the evaluation of incumbent Service
providers for market testing of soft facilities management services.

As regards sanctions for poor user satisfaction, Nodal Agency should consider the following

potential approaches:

7.9.7.

immediate direct financial deduction (for example, a set amount per percentage point short
of a pre-agreed base-line, which might remain constant or be adjusted to reflect obligations
for continuous improvement). The design of such deductions should be subject to value for
money evaluation and are likely to be fairly modest;

the award of performance points, to be treated in a similar way to points for other types of
performance failure where such a system is used;

the remediation plan discussed above could be connected to deductions should its adoption
have no effect on user satisfaction;

low satisfaction could require the PPP Vendor to carry out a performance audit (at the PPP
Vendor’s expense) in relation to the mechanism more widely. In effect, this represents using
poor satisfaction ratings as a tool to ensure rigorous application of the “standard” elements
of the payment mechanism, and it is an indirect approach to giving financial effect to poor
user satisfaction; and/or

linking deductions to complaints or to calls to a help-desk.

Nodal Agency should consider whether to deduct from the Unitary Charge for poor

satisfaction or reward for out-performance, or both. Payments linked to user satisfaction might be

a4 These options both assume that the respondents will be the actual users. Another suggestion is to use “mystery shoppers”. A mystery shopper is a

qualified independent individual used to test aspects of the Service; this reduces subjectivity as they will apply the same standards throughout.
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an area where reward for out-performance does have merit (see Section 7.2.6) in which case the
incentive could work both ways.

7.9.8. As with other elements of the payment mechanism, Nodal Agency should agree the detail of
the measurement process and the financial implications before the appointment of the winning
bidder (for example, they should agree the design and content of any questionnaire, required
scores, sample size/identification process, and the details of who is going to carry out the survey,
how and when).

7.9.9. The best approach to choice of user groups for satisfaction surveys will depend on the
particular project. There are a range of different “users” in most projects, from the Secretary of the
department, to Section officers, to Field Officers to operational staff (e.g. data entry operators) and
wider stakeholders (e.g. citizens). Either party may be more comfortable with surveying some groups
than others, depending on their relationships with the parties involved.

7.9.10. It may in some cases be value for money to measure outcomes from the Service as a whole,
which reflect the performance of public-sector staff and PPP Vendor staff together, e.g. applications
for health or educational assistance . This moves away from a focus on the PPP Vendor’s activities
but is more objective, albeit that it may be more appropriate for payments for out-performance than
deductions.

7.9.11. Nodal Agency can calibrate user satisfaction requirements against pre-PPP performance

where possible, or results from similar projects (e.g. those run by the same project sponsors or
Nodal Agency).

Page 63 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

8. AVAILABILITY REQUIREMENTS

8.1. Introduction

8.1.1. The substance of a PPP deal should be the procurement of a Service. The payment
mechanism is therefore often structured around the availability or unavailability of the Service, with
unavailability resulting in a reduced payment by the Nodal Agency or, in certain circumstances, no
payment. This Section applies to projects where the payment mechanism or an element thereof has
been structured in this way. This Section should be read in conjunction with Section 7 (Price and
Payment Mechanism).

8.1.2. Among the most obvious examples of projects in which payment depends on availability are
those that involve the internet based Service (such as a online payments, online applications, online
status updates etc.).

8.2. Definition of Availability

8.2.1. Contracts with availability-based payments must define what is meant by “available” (or,
alternatively, what is meant by “unavailable”). The definition will typically specify certain conditions
which must be met if the Service is to be treated as available. As payment depends on the definition
being met, the PPP Vendor is very concerned that the definition is objective, measurable, reasonable
and does not contain criteria which are unachievable or immaterial in the context of the Service as a
whole.

8.2.2. The definition of availability should therefore concentrate on the core functions of the
Service and consist of objective, measurable criteria, so that it is clear to both parties whether or not
those criteria have been satisfied. For example, an “application uptime” is a core requirements for
any e-Governance project and for the Nodal Agency to carry out its functions. For such projects, the
existence of a “application uptime” to be an acceptable minimum standard may be appropriate to
include in the definition of availability. Provided minimum standards are met, failure in performance
in such circumstances would not, however, make the whole Service unavailable.

8.2.3. In general terms, unavailability should be measured in as simple a way as possible.
Accordingly, complex definitions that require excessive monitoring costs should be avoided,
although definitions may have to be very specific. The precise measure will depend on the nature of
the individual project, the particular times when the Service should be provided and the rectification
periods allowed (see Section 8.7 (Rectification of Unavailability)). Possible examples of periods
triggering unavailability include:

e for critical services, less than one hour;

e the remainder of a 12 or 24 hour period, i.e. measured in days or half days; or

e the remainder of normal working hours (say 8am to 6pm). Unavailability outside normal

working hours will usually not affect payment (unless for a specific function).

Page 64 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

8.3. Examples of Unavailability

8.3.1. Unavailability will occur if the relevant key objective criteria determining availability are not
satisfied. These, for example, may include:

e network downtime

e application downtime

e Front window downtime

e Helpdesk downtime

e failure to comply with any other specified factors (i.e. those which are likely to jeopardise

continuing operations).

8.4. Payment for availability and Weighting of Critical Areas

8.4.1. Payment for availability of the Service will vary according to each project and the scope
defined for the project.

8.4.2. Where the Service is divided into areas, the financial consequences of unavailability of an
area should depend on its level of criticality, as some areas will be critical to the provision of the
Service whilst others will be less so.

8.4.3. The Contract must therefore specify which areas are most important (i.e. core to the
Service) and allocate them a higher weighting (i.e. make a greater deduction from the Unitary
Charge if they are unavailable). For example, for e-Governance project in Commercial Taxes, the
critical availability are Application uptime, website uptime, helpdesk uptime, network uptime, data
entry and front window uptime : the most important area includes Application uptime (for usage by
Public Sector staff) and website uptime (for tax payers); the area of medium importance includes
network uptime and helpdesk, and the least important areas may be front window & data entry
services.

8.4.4. The effect of weighting can also be achieved through or in conjunction with other means,
for example, by allowing shorter rectification periods for key areas before the PPP Vendor suffers
deductions.

8.4.5. The calibration of the payment mechanism and weightings of deductions is discussed further
in Section 7.5.

8.5. When does availability commence?

8.5.1. The Contract must specify what happens if the PPP Vendor is able to provide the Service
earlier than the Planned Service Commencement Date. The Nodal Agency should not be obliged to
make any payment of the Unitary Charge before the Planned Service Commencement Date unless it
has agreed in the Contract to accept earlier Service Commencement (see Section 4.6 (Bonus
Payments for Early Service Commencement)). If early commencement is practical and agreed, then
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the Contract should also provide for adequate notice to be given to the Nodal Agency of a possible
early Service Commencement Date so that the Nodal Agency can make all necessary preparations
for earlier Service Commencement.

8.6. When does unavailability commence?

8.6.1. The Contract must specify precisely when unavailability starts so that any permitted
rectification period can be measured by both parties. Both parties should therefore be notified as
soon as practicable when unavailability is discovered. Possible triggers which should be considered
are:

e when the PPP Vendor (e.g. the “Help Desk” provided by the PPP Vendor) receives a notice of
unavailability from the Nodal Agency. This may take the form of a simple telephone call, an
e-mail that is activated when opened by the Help Desk® or a paper based pro-forma sent to
the Help Desk. The key issue is that there must be formal recognition and recording of
receipt of the notice so that the time taken for rectification can be measured; and

e when monitoring indicates that the availability criteria are not being met. The PPP Vendor
will need to verify the reported unavailability if it has not carried out the relevant
monitoring.

8.6.2. If the Nodal Agency detects the unavailability but is unable to notify the PPP Vendor
because, for example, there is a failure in access to the Help Desk* then unavailability commences
from the time when the failure is detected. If, however, the Nodal Agency fails to notify until later
because of other duties, then unavailability and any applicable rectification period should not
commence until the PPP Vendor has been notified.

8.7. Rectification of Unavailability

8.7.1. The Contract should usually provide for a rectification period within which the PPP Vendor
has the opportunity to rectify the problem without triggering the start of a period of unavailability.
How long the rectification period should be (e.g. one hour or twelve hours) will depend on the
criticality of the area or function and the nature of the Project. In the event that the PPP Vendor is
able to rectify / supply the Service by other means (e.g. delayed data entry) and where the Contract
recognises this option, availability payments should continue in full (although deductions to reflect
standards of performance of the Service may be made and the effects of any disruption should be
dealt with).

45 . - . . . .
To the extent such an e-mail is not opened within a certain time frame this will be dealt with through performance points and/or deductions

46 Failure to provide a Help Desk Facility may give rise to deductions being made and performance points being awarded under the performance regime.

47 . . e . Lo - .
The Nodal Agency should consider carefully any requirement for rectification periods, taking into account tolerances already built into the Service levels

and considering separately those events which lead to immediate unavailability and those which do not, but which provide an opportunity for rectification
prior to failing to meet the availability criteria. When assessing whether or not to grant rectification periods to the PPP Vendor, the Nodal Agency should
ensure that the PPP Vendor will continue to be incentivised to carry out maintenance during the planned maintenance periods and not as and when the
Service becomes unavailable.
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8.7.2. If the PPP Vendor rectifies the failure(s) within the relevant rectification period, the Service
should be deemed to have been available throughout that period (i.e. from the commencement of
unavailability determined in accordance with Section 8.6) and no availability deductions should be
made.

8.7.3. If the PPP Vendor fails to rectify the failure(s) within the relevant rectification period, the
Service should be deemed to have been unavailable throughout that period and availability
deductions should be made. Any performance points accrued during that period in respect of the
relevant failure should be discounted to the extent the availability deduction represents the full
agreed financial consequence of that failure to avoid double counting for the same failure.

8.7.4. As well as any rectification period(s), the payment mechanism will need to make clear what
deduction an instance of unavailability for a given length of time will give rise to. Longer periods of
unavailability may give rise to higher deductions than shorter ones.

8.8. Service Unavailable but used

8.8.1. The Contract should specify what happens if the Nodal Agency continues to use the Service
despite the defects which would otherwise render that part of the Service unavailable (for e.g. poor
response time of the application). If part or all of the Service is unavailable but used then this may
lead to either only a proportion of the availability fee being paid, based on what part of the Service is
available, or appropriate deductions or performance points accruing in respect of the relevant
failure. In either case, the PPP Vendor should not receive a full Unitary Charge (with no availability or
performance deductions) as it has not provided the Service at the required standard. The deduction
should reflect the degradation in Service. However the Nodal agency & PPP vendor should ensure
that there are measurement systems in place which can measure and report such sub-standard
quality of services. In case this cannot be measured, it is better to look out for some alternate
mechanism of measurement or measure some other service parameter which covers this quality of
service.

8.8.2. However, the Nodal Agency must ensure that where it is able to use any alternative service
(e.g. provided by the PPP Vendor or a third party), this is reflected in the deductions made. In
addition, the PPP Vendor should not be penalized if the Nodal Agency obstructs the PPP Vendor
from remedying the defect. Both the PPP Vendor and the Nodal Agency should agree reasonable
access times for remedial work to occur.

8.8.3. Unavailability should be excused if it is caused by Nodal Agency step—in and the PPP Vendor

is not itself in default (see Section 26 (Nodal Agency Step—In)). The effects of a Compensation Event
on availability are set out in Section 5.2 (Compensation Events).
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8.8.4. As availability is a factor in determining payment, the dispute resolution procedure should
contain a mechanism to ensure a quick solution to any disagreements (see Section 25 (Dispute
Resolution)).

8.9. Restoration of Availability

8.9.1. The Contract must include a mechanism for assessing when availability has been restored.
This can be done by technology (for e.g. Enterprise management Systems). Alternatively, the
monitoring personnel on the Nodal Agency’s project management team may simply submit a pro-
forma confirmation to the Help Desk. There should be an agreed procedure for both parties to be
notified, particularly so that the Nodal Agency can where necessary confirm such availability.

8.10. Planned Maintenance

8.10.1. Maintenance is required in order to allow the PPP Vendor to keep any facility at the
appropriate standard in order to meet the output specification throughout the life of the Contract
(see Section 11 (Maintenance)). The programme for planned preventative maintenance should be
agreed in advance in the Contract between the parties so that the extent to which units or areas will
be affected by the PPP Vendor undertaking such maintenance is clear.

8.10.2. There should be no deduction for unavailability or performance deductions during periods
when agreed preventative maintenance is taking place as planned. The PPP Vendor will have to
balance whether maintenance occurring at times other than those agreed will result in an
improvement or worsening in its financial position (e.g. by postponing or accelerating maintenance).

8.10.3. Arrangements and contractual requirements in relation to planned preventative
maintenance must be considered by the Nodal Agency and its advisers, including arrangements
around the timing of work. What is reasonable will depend on the nature of the activities
undertaken by the PPP Vendor. For example, the maintenance of an application can be planned
around weekends or holiday periods.

Page 68 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

9. PERFORMANCE REQUIREMENTS

9.1. Introduction

9.1.1. The level of Unitary Charge paid can be conditional upon the quality of the performance of
services (see Section 7 (Price and Payment Mechanism)). Performance regimes normally work in
conjunction with availability regimes (see Section 8 (Availability Requirements)).

9.1.2. Where this approach is used within the payment mechanism the Contract should set out:
e the level of performance required;
e the means by which the Nodal Agency is able to monitor the PPP Vendor’s performance
against such required level; and
e the consequences for the PPP Vendor of a failure to meet the required level.

9.2. Setting the Performance Level

9.2.1. In order to encourage innovation and optimise risk transfer, the Contract should specify the
required performance level through output requirements (i.e. the Service standard required), rather
than through prescriptive inputs (i.e. how the Service will be delivered). In some cases there may be
no appropriate comparators or benchmarks available. In such circumstances a suitable performance
regime (baseline) will need to be carefully worked out by the Nodal Agency and the bidders during
the competitive stages of the procurement (or during the stabilization phase of the project). The
performance regime will form a key element of the risk-transfer mechanism. The Nodal Agency
should pay due attention to the principles set out in Section 7.5 (Calibration).

9.2.2. In setting the performance level, the Nodal Agency should focus primarily on the level of
Service it requires and not, for example, on what it is familiar with. If, however, the Nodal Agency or
a third party is already providing the same type of Service or part of the Service, this may provide a
benchmark against which the Nodal Agency may compare the quality and price of the PPP Vendor’s
bid.

9.2.3. Benchmarking against a comparator group of other providers of the same or similar Services
may be useful where the Service to be delivered has not been measured before in the manner
required by the performance monitoring regime in the Contract. An untested performance
measurement system may by itself result in performance deductions being too high or too low, so a
mechanism for setting the level by comparing similar services should avoid this problem.

9.2.4. As with availability, PPP Vendor will be concerned that the performance level required is
reasonable and objectively measurable. They will seek to establish that the Unitary Charge will not,
save in circumstances which they have satisfied themselves are unlikely to occur, drop below a level
that makes the project risky. In considering what a reasonable level is, the Nodal Agency should
decide what the optimum 100% performance standard would be and whether it is achievable and
essential (taking into account the nature of the Service), to set the required standard in the Contract
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at this level. For example, in some cases such as railway ticket bookings, the optimum 100%
standard will always be required and should always be achievable.

9.2.5. In other cases, however, the Nodal Agency may recognise that the optimum 100% standard
is not, in practice, always essential (or necessarily always achievable). In such cases, the Nodal
Agency may retain the optimum 100% level, but allow a certain leeway before the PPP Vendor
suffers for performing below such 100% level. For example, it may be acceptable for the PPP Vendor
to incur a certain number of performance points in any specified period before suffering financially
where the Service provided is adequate without being excellent and the under-performance does
not materially affect the operation in that area (see Section 9.5 (Consequences of Poor
Performance)).

9.3. Replacement of Sub-Contractors

9.3.1. Some Contracts allow flexibility in the performance regime where a replacement of Sub-
Contractor is allowed.

9.3.2. The PPP Vendor should bear the risk of poor performance of its Sub-Contractors. The Nodal
Agency should not be disadvantaged by any change in Sub-Contractors so the performance regime
should not be interrupted. The Nodal Agency should, however, recognise that it should allow the
PPP Vendor the right to replace its Sub-Contractors in order to improve performance and avoid
termination. To enable it to do so, the PPP Vendor will normally set a stricter termination threshold
(or trigger termination earlier in point of time) in its Sub-Contracts than that which applies in the
Contract.

9.3.3. However, where there are one or two Sub-Contractors, the PPP Vendor may find it
impossible to find a replacement Sub-Contractor where the performance points accrued at Contract
level are such that a further very minor default under the Sub-Contract could trigger termination of
the Contract. In these circumstances, the Nodal Agency should consider whether it should:

e give relief from termination of the Contract on replacement of that Sub-Contractor for a
limited period of time (e.g. two months) during which failures attributable to poor
performance of the relevant Services provided by the replacement Sub-Contractor will not
result in termination of the Contract. Financial deductions under the Contract should
continue to be made for such failures to incentivize proper performance of that contract and
to the extent that the performance regime includes any “ratchet” mechanisms for continued
poor performance, these should not be relaxed; and/or

e cancel any performance points or warning notices, in so far as they count towards any
termination threshold only, accrued by the PPP Vendor under the Contract in relation to the
relevant Services provided by the replaced Sub-PPP Vendor on the appointment of the
replacement Sub-PPP Vendor.

9.3.4. The PPP Vendor’s ability to benefit from the performance relief regime should be limited to
twice in the life of the Contract.
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9.3.5. As mentioned above, the Nodal Agency should not be disadvantaged by the replacement of
any Sub-Contractor. Accordingly, the Nodal Agency should consider allowing itself the opportunity to
approve the identify of any replacement Sub-Contractor if a request is made by the PPP Vendor for
temporary relief under the performance regime following the replacement of a Sub-PPP Vendor.

9.3.6. For Projects where there are a number of Sub-Contractors the Nodal Agency should not give
this relief as failures attributable to a single Sub-Contractor in these circumstances are less likely to
cause accrued penalty points under the Contract to approach termination thresholds.

9.4. Monitoring of Sub-Contractors

9.4.1. An Nodal Agency may feel it needs to use the Contract to allow it to intervene at Sub-
Contractor level to protect its interest if a Sub-Contractor is underperforming (e.g. the Nodal Agency
may want the right to direct or require the replacement of the Sub-Contractor). This approach
should only be allowed as a final resort, since ordinarily it should be for the PPP Vendor to manage
its Sub-Contractors and intervention by the Nodal Agency will affect the degree of risk transfer
achieved (see Section 16 (Sub-Contracting, Employees and Documentary Changes)). The Nodal
Agency should instead rely on the payment mechanism and its termination rights to address sub-
standard performance.

9.4.2. Deductions under the payment mechanism and, ultimately, the risk of the Nodal Agency
terminating the Contract for under-performance, should be a sufficient incentive on the PPP Vendor
to manage its Sub-Contractors’ performance. The PPP Vendor will typically ensure it has the right
under the Project Documents to replace its Sub-Contractors before the Nodal Agency’s right to
terminate arises under the Contract. Concerns regarding Sub-Contractors’ performance may be
further addressed in the Contract by requiring a temporary increase of monitoring at the PPP
Vendor’s expense in specified circumstances as well as requiring the PPP Vendor to provide an
acceptable plan outlining how any defects in the Service will be put right. Both of these measures
impose costs on the PPP Vendor and are only acceptable if there has been a persistent and verifiable
period of under-performance (see Section 7.8 (Other Remedies for Poor Performance) regarding
termination arrangements and calibration).

9.5. Consequences of Poor Performance

9.5.1. The Contract must set out clearly the consequences of any failure by the PPP Vendor to
perform to the standard required by the output specification.

9.5.2. The simplest approach is to categorise the various types of performance shortcomings and
use a simple grid of monetary deductions. An alternative two-stage approach is for the PPP Vendor
to incur a specified number of performance points for each failure, with the number of points
incurred varying according to the seriousness of the failure and for there to be then a mechanism for
translating points to monetary deductions. The Contract would in this case include a schedule setting
out in detail the level of points imposed for each failure to meet a specified performance output.
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The Contract may be structured so deductions only start once a certain threshold level of points is
exceeded.

9.5.3. There should be a clear link between the seriousness of the failure, the number of points
accrued where applicable, and the financial impact on the PPP Vendor. Similarly, the same type of
failure may also incur different deductions depending upon the nature of the area in which it arises.

9.5.4. If performance deteriorates below a particular level then a range of other non-financial
mechanisms can be implemented to encourage the PPP Vendor to improve performance. These
range from formal warnings to eventual termination for breach of the Contract (see Section 7.8
(Other Remedies for Poor Performance) and Section 19.2.2.1 (Events Leading to Termination)).

Ratchet mechanisms

9.5.5. It may be appropriate to have a ratchet mechanism to encourage the PPP Vendor to improve
performance if it is consistently poor in relation to a particular part of the Service or a particular
failure is not rectified. This can be particularly useful where the financial cost of performance points
which accrue is insufficient to provide an appropriate incentive on the PPP Vendor to rectify the
fault. Too complicated a regime can, however, be difficult to manage and including onerous
measures in the pricing mechanism can lead to poor value for money. A key advantage of a ratchet
mechanism is that poor performance that continues for a significant period of time will be more
difficult to ignore, encouraging early action by the PPP Vendor. It is recommended that ratchets be
used in most payment mechanisms.

9.5.6. A simple ratchet mechanism will work by increasing the number of penalty points awarded
for a particular failure in the Service which recurs too often within a specified period. For example, if
x points are awarded for a failure to achieve a particular output then (x+3) points may be awarded
for each failure over and above a specified maximum number of failures within a predefined
period®. It is of vital importance to tailor the ratchet mechanism to a particular project in a way that
produces best value for money. Ratchets might also apply to failures which occur in a high
proportion of areas within a large project, i.e. for repeated failures geographically rather than
repeated failures over time.

9.5.7. There is an argument that performance points should not be capable of being “earned back”
retrospectively by the PPP Vendor performing above the standard required: the required
performance level should be set at what is considered reasonable and achievable, so if the PPP
Vendor is capable of performing at a consistently higher level then either the level is too low (i.e. the
payment mechanism has been poorly calibrated) or the PPP Vendor is simply performing very well
and delivering a standard of service at a higher level than the Nodal Agency expected or required.
However, for some projects it may be considered that the higher level of performance is of
additional benefit to the Nodal Agency, in which case it may be appropriate for the PPP Vendor to
receive additional consideration over and above the usual Unitary Charge and “earn back” the
points. See also Section 7.2.6.

48 Alternatively, the number of points may increase for each failure over and above de minimis level.
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9.5.8. The performance points regime should as far as possible cover every aspect of the Service.
Where an all-encompassing performance regime is not feasible or does not sufficiently address
persistent failures, the Nodal Agency should consider what recourse it has against the PPP Vendor
for sub-standard performance which is not covered under the performance regime (see Section
19.2.3 (Termination for Persistent Breach by the PPP Vendor)).
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10.

PAYMENT MECHANISM MANAGEMENT AND MONITORING

10.1. Contract Management

10.1.1. Robust contract management arrangements must be in place in respect of all areas of the

Contract and payment mechanism. In many contracts the performance measurement system will be

the most complex element of the payment mechanism, and the detail in the following Sections

relates most directly to that element.

10.1.2. The following issues must be considered:

the requirement for the monitoring system to be set out in the Contract so that all parties
are clear where their responsibilities lie (see Section 10.2 (Monitoring Against the Payment
Mechanism));

when monitoring/transition arrangements should start (see Section 10.3 (Commencement
of Monitoring));

what to do where Sub-Contractors have been replaced (see Section 9.3 (Replacement of
Sub-Contractors));

who performs the monitoring function (see Section 10.4 (Who does the Monitoring?)). In
many cases it will be appropriate for the PPP Vendor to self-monitor, with Nodal Agency
audit procedures and Nodal Agency rights to investigate complaints;

who pays for monitoring against the payment mechanism (see Section 10.5 (Who pays for
the Monitoring?)). The PPP Vendor should normally pay for monitoring, and the pre-bid
discussions should make this clear;

what information must be communicated, to whom, when and in what format (see Section
10.6 (Reporting the Results of Monitoring)). Lack of adherence to information requirements
needed to enable the payment mechanism to be applied should itself be subject to
incentives on the PPP Vendor;

the relationship with other contracts or activities of the Nodal Agency, or dependencies of
the Nodal Agency on the successful performance of the PPP Contract. This area is generally
referred to as “interface risk”, but also includes the initial transition/handover of the Project;
and

the relationship between the requirements of the Contract and the Nodal Agency’s actual
procedures in relation to such matters as invoicing and acceptance of completed works.

10.1.3. Nodal Agency should develop & document best practice, to help ensure that the desired

performance level is achieved. These points include the following®:

Nodal Agency should develop a “manual” or “user guide” to support effective monitoring.
This manual should provide a plain English/<Local Language> explanation of the payment
mechanism, together with references to the Contract as appropriate, to facilitate effective

49 The Nodal Agency should refer to the “Capacity Building Guidelines” issued by DIT, Gol
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management by individuals who may not have been involved with the original negotiation. It
may be helpful to include worked examples in this;

e the manual should provide references to relevant guidance and contact details;

e for complex payment mechanisms or complex elements of payment mechanisms, the
manual should explain the desired incentive effects;

e successful Contract management has resource requirements for the Nodal Agency, which
should be considered at the Project planning stage and during procurement. There must be
adequate resourcing of suitably-qualified staff during the Project’s operational phase. The
individuals or groups who will be involved in Contract management should be brought into
the procurement process prior to Financial Close;

e training should be provided on the payment mechanism to relevant staff, on both the Nodal
Agency and private-sector side, and also involving users as appropriate. This is particularly
important where the knowledge retained by relevant staff may be limited, for example,
where the procurement has involved external advisers for project management or where
the lead managers for the Nodal Agency have not been involved in the development of the
Contract;

e Nodal Agency should consider holding a “dry run” of the payment mechanism and
monitoring system prior to Financial Close, by testing scenarios to see how the payment
mechanism and monitoring staff would deal with these. Similarly, Nodal Agency might also
perform a “shadow” or “trial” run of the payment mechanism after Contract signature but
prior to Service Commencement, in order to ensure its effective application once the Project
is in operation and to ensure that the relevant staff have been trained adequately in its
application;

e review mechanisms for the calibration of the payment mechanism can be appropriate (see
Section 7.7.1 (Flexibility));

e the payment mechanism should not be constructed as a technical document drafted only by
technical, financial and legal advisers. It must be user-friendly. An over complex mechanism
risks being ignored in practice. Where it is necessary to have a complex structure,
consideration should be given to what in practice might be the distinction between features
applied on a day-to-day basis and those which are designed to ward off specific potential
performance problems; and

o where the Contract will be managed for the Nodal Agency by an individual or group which is
relatively remote from the actual Project, careful consideration should be given to initiatives
to ensure that contract management arrangements are robust and that the Service is
responsive to the requirements of users. Nodal Agency and Contractors should put in place
training sessions to assist third parties in understanding their monitoring role and should
issue user guides so that the processes and the communications between the Nodal
Agency/PPP Vendor/third party are clearly set out.

10.2. Monitoring against the Payment Mechanism

10.2.1. There must be a mechanism under the Contract which enables the Nodal Agency to monitor
the PPP Vendor’s performance against the payment mechanism so that the payment mechanism can
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operate effectively. The Nodal Agency should also be able to identify other performance problems
so that any other remedies for poor performance can be pursued if necessary.

10.2.2. The monitoring requirement should be set out in the main bid documents® and a full
methodology included in the bid. The methodology will normally include a substantial element of
monitoring by the PPP Vendor, subject to periodic Nodal Agency audits. Additional Nodal Agency
monitoring will also take place on an exceptional basis.

10.2.3. The reports relied upon for monitoring performance will be key to the management of the
Contract and the payment mechanism, and should be specifically tailored to meet these
requirements. Monitoring reports should be set out in detail in the Contract sufficient to minimize
the scope for future disagreement.

10.2.4. Monitoring involves the collection and evaluation of data that should be objective, relevant,
qguantifiable and agreed with the PPP Vendor. There should be a clear connection between the data
collected, unavailability and the financial penalties for poor performance.

10.3. Commencement of Monitoring

10.3.1. Whilst availability should only be recognized from the time that the Service is actually
available, further consideration may be appropriate as regards whether the Contract should specify
the performance regime to apply in full from the Service Commencement Date. In some projects, it
is recognized that issues are inevitable in the stabilization period, and the PPP Vendor can be
afforded a degree of flexibility. In other projects, it is essential that the PPP Vendor ensures there
are no settling in problems, and the Nodal Agency requires the full performance regime from day
one, even if the implementation happens in phases.

10.3.2. One approach which gives flexibility in the stabilization period is to allow the PPP Vendor to
accrue a higher number of performance points during that period before financial penalties are
triggered than is allowed during the remainder of the Contract. Some Contracts (e.g. where the
Service involves a relocation from existing facilities into new facilities) have alternatively made
successful use of a regime where the Contractors are allowed a 3 to 6 month stabilization period.
During this time, monitoring takes place, but any financial deductions imposed on the PPP Vendor
for poor performance are set at a lower level than is the case once operations are fully established
(but, in such cases, this does not affect the Nodal Agency’s rights to terminate for PPP Vendor
Default). A third approach is to award performance points at the normal Contractual rate so that
the Nodal Agency only pays for the Services which it receives but to apply a more lenient mechanism
in counting the points which trigger the right to terminate for PPP Vendor Default.

10.4. Who does the monitoring?

20 Including an indication of who should bear the costs associated with performance monitoring (see Section 10.5 (Who pays for the Monitoring?
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10.4.1. A key issue is who will do the monitoring — the Nodal Agency, the PPP Vendor, a partnership
between the two or a third party.

10.4.2. Monitoring should occur at three levels:

e a systematic monitoring by the PPP Vendor through a quality management system
measuring availability and performance (see Section 3.5 (Quality Management Systems));

e a review of the quality management system of the PPP Vendor by the Nodal Agency with
certain planned and random spot checks (with an ability to increase monitoring on repeated
failure or poor performance) (see Section 9.5 (Consequences of Poor Performance)); and

e the ability for users to report failures (e.g. citizen complaints, number of calls to call centre ).

A failure to agree such a system can cause difficulties, particularly if disputes arise on the issue of
whether a payment is due.

10.4.3. Monitoring requires the use of information that can only be gathered with co-operation
from the PPP Vendor. Mechanisms must be in place to ensure the PPP Vendor provides data
accurately®l. The right approach depends on the particular Project but will always call for
cooperation between the parties as benefits will accrue to the PPP Vendor as well as the Nodal
Agency. Where a PPP Vendor is providing the information, the Nodal Agency should obtain a right of
audit to verify the information.

10.4.4. The Nodal Agency must ensure that sufficient resources and people with the right level of
experience are available to manage and monitor the Contract. Some projects arrange for joint
training and development of Nodal Agency and PPP Vendor staff to encourage partnership.

10.5. Who pays for the monitoring?

10.5.1. Monitoring arrangements impose obligations on the PPP Vendor and may cause the PPP
Vendor natural concern about any exposure to onerous obligations. It is therefore sensible for each
party to bear its own costs of monitoring and this should reassure the PPP Vendor that the Nodal
Agency will not act with too heavy a hand and avoid any possible conflict of interest. The Nodal
Agency’s cost of additional monitoring or audit required due to the poor performance of the PPP
Vendor however should be paid for by the PPP Vendor.

10.5.2. The Nodal Agency should ensure that the monitoring arrangements are proportional to the
consequences of Service failure. This will ensure that where it is possible to have a less onerous
system it will be in all parties’ interests to do so. Equally, where the consequences of failure are
severe, for example, system uptime, then a rigorous monitoring system (preferably through
automated systems) should be specified.

10.6. Reporting the results of Monitoring

51 Failure to provide data should give rise to deductions and/or the award of performance points under the performance regime
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10.6.1. The Contract will need to specify the way in which information regarding shortfalls in
availability or performance are reported. Wherever possible, monitoring should allow co-ordination
of report production in a way that avoids duplication of effort and all parties should consider
carefully what is needed. The key issues which have to be considered are:
e what reports are required by whom? How frequently? Are different reports required by
different people in the organization, e.g. Department Secretary, contract manager, etc?
e what is the content of the various reports (it is not enough for the Contract simply to state
that a “report” be produced)?
e isthere to be a standard monitoring form or an electronic format to present results?
e how soon after a monitoring period is the report to be received?

how often are meetings required between the Nodal Agency and the PPP Vendor? who is
required to attend from the PPP Vendor?
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11. MAINTENANCE

11.1. Introduction

11.1.1. The PPP Vendor will base its costings on a forecast capital expenditure to maintain the IT
Assets at the specified output standards. The PPP Vendor will also consider the means of funding
this expenditure throughout the life of the Project and refreshing the technology, as and when
required to meet the requirements. The risk associated with assessing what will need replacing,
when and how much this will cost, is one that the PPP Vendor should take and therefore the Nodal
Agency should not attempt to be prescriptive in this respect.

11.1.2. The Nodal Agency will find it easier to achieve this risk transfer if it starts by expressing its
service requirements as an output specification. Bidders should be allowed to develop their own
proposals which may, for example, incorporate alternative programmes of maintenance where IT
assets with a longer life are used or used differently. An Nodal Agency should not attempt to impose
its own system of asset replacement on bidders.

11.1.3. The parties should, however, establish a planned preventative maintenance programme so
that both parties know when parts of the Service are permitted to be “unavailable” without any
payment deductions being made (see Section 8.10 (Planned Maintenance)). The Contract should
also contain a mechanism by which either party can propose reasonable alterations to the planned
programme (i.e. alterations which will not adversely affect the delivery of the Service).

ILLUSTRATIVE DRAFTING

Maintenance®?
The PPP Vendor shall ensure on a continuing basis that at all times its maintenance and operating
procedures are sufficient to ensure that:
(a) the Service is continuously available®3;
(b) it can maintain the design intention of the assets® to achieve their full working life;>® and
(c) [the Assets are handed back to the Nodal Agency on the Expiry Date in a condition
complying with the requirements of this Clause.]*®

52 It may also be appropriate to include a further provision within this Clause requiring the Contractor to keep the physical assets in good structural and
decorative order (subject to fair wear and tear).

53 This provision should cross refer to the relevant output specification

54 . . . . . . . .
These are the physical assets referred to in the definition of “Assets”. In certain Contracts this may not be required and in others, such as IT contracts,

equivalent provision may be needed in relation to any maintenance of IPR

35 This will often be for the life of the Contract. To the extent a significantly longer period is required then this should be made clear as soon as possible in the

competitive process (and certainly not after the bid documentation has been issued). If relevant, reference could be made to the output specification

6 Paragraph (c) will only apply to the extent that the Nodal Agency has at least an option to acquire the Assets and the PPP Vendor does not bear the

residual value risk (see Section 20 (Treatment of Assets on Expiry of Service Period)).
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11.2. Sinking Fund

11.2.1. The Unitary Charge will usually be made on a broadly level basis in accordance with the
principles of value for money, whereas the need for capital replacement will only occur at intervals.
The Unitary Charge will accordingly include amounts to cover the PPP Vendor’s anticipated future
expenditure on maintenance, and technology refresh costs.

11.2.2. The PPP Vendor will therefore usually build up a sinking fund over some years, in
anticipation of significant capital expenditure in future periods. It will usually be required to do so
where the maintenance & technology refresh risk is left with the PPP Vendor and not passed to Sub-
Contractors. The sums involved could be considerable.

11.2.3. Maintenance should be left firmly at the PPP Vendor’s risk and the Nodal Agency should not
attempt to prescribe the quantum, location or availability of a sinking fund®’. The Nodal Agency
should not require rights over any sinking fund established by the PPP Vendor and should instead
ensure that the maintenance requirement is adequately protected through payment and
termination provisions®®. The Nodal Agency will wish to ensure that the PPP Vendor is as equally
incentivised to maintain the Assets in the later years of the Contract as it is to the early years. The
Nodal Agency should have the ability to conduct a final survey towards the end of the Contract and
withhold payment of the Unitary Charge if the Assets are not restored to the required maintenance
standard.

11.2.4. To protect themselves in the event of Default, the PPP Vendor will have a charge over the
sinking fund as security. The PPP Vendor should look to its own resources first to repay its
investment, and so any compensation payable to the PPP Vendor by the Nodal Agency on a
termination should be reduced by all cash held by the PPP Vendor, including amounts in sinking
funds (see Section 20 (Calculation and Payment of Early Termination Payments). The Nodal Agency
should not need any additional rights over the sinking fund.

11.3. Expiry of the Contract

11.3.1. As the Expiry Date approaches, the Nodal Agency’s interest in the maintenance of any Asset
will become most acute where ownership and use of the physical assets will (or may) rest with the
Nodal Agency from expiry. The PPP Vendor’s proper management of the maintenance requirements
of such physical assets will be facilitated by the Nodal Agency informing the PPP Vendor of its
handover requirements as early as possible prior to the Expiry Date.

11.4. Transfer of Assets at end of Contract

>/ The PPP Vendor may, however, be required to provide the Nodal Agency with details of the balance of the sinking fund in accordance with Clause 26.2

(PPP Vendor’s Records and Provision of Information)

If, however, the size of the Project (including associated maintenance obligations) is comparatively large in relation to the financial resources of a PPP

Vendor, the Nodal Agency may want to consider requiring a sinking fund over which it has secured rights.
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11.4.1. In projects where the assets are unlikely to revert to the Nodal Agency on termination, and
the PPP Vendor is taking a risk on their residual value, then it is in the interests of the PPP Vendor
properly to maintain any assets. Accordingly, the Nodal Agency may be less concerned to put in
place protections in respect of asset condition on expiry of the Contract (unless it retains an option
to purchase).

11.4.2. In contrast, if the assets are likely to revert to the Nodal Agency on termination at no cost or
a fixed price, then the Nodal Agency will have to ensure that the price it is paying for the Service
during the term of the Contract (and on which its value for money assessment has been made)
includes coverage for appropriate maintenance obligations. Generally, the transfer or reversion to
the Nodal Agency at the end of the Contract will be at zero cost. In these circumstances, the
Contract should provide for sums to be retained in the final years (or alternatively bonding to be
provided by the PPP Vendor) if handback surveys reveal that significant maintenance is likely to be
required to ensure that the relevant assets meet the handover requirements at the end of the term
of the Contract.

11.5. Technical Assessments

11.5.1. Particularly where the Nodal Agency will take back the Assets at the end of the Contract,
maintenance obligations need to be monitored (other than through the performance monitoring
system — see Section 10 (Payment Mechanism Management and Monitoring)) and a mechanism
needs to be agreed whereby this can be done in as non-intrusive a manner as possible.

ILLUSTRATIVE DRAFTING

Technical Assessments

(a) If the Nodal Agency reasonably believes that the PPP Vendor is in breach of its obligations under
Clause 11.1 (Maintenance) then it may carry out (or procure) a Technical Assessment of the Assets
to assess whether the Assets have been and are being maintained by the PPP Vendor in accordance
with its obligations under Clause 11.1 (Maintenance). This right may not be exercised more often
than once every [two] years.

(b) The Nodal Agency shall notify the PPP Vendor in writing a minimum of [14] days in advance of
the date on which it wishes to carry out the Technical Assessment. The Nodal Agency shall consider
in good faith any reasonable request by the PPP Vendor for the Technical Assessment to be carried
out on a different date if such request is made at least [7] days prior to the notified date and the PPP
Vendor (acting reasonably) is able to demonstrate that carrying out the Technical Assessment on the
notified date would materially prejudice the PPP Vendor’s ability to provide the Service.

(c) When carrying out any Technical Assessment, the Nodal Agency shall use reasonable endeavours

to minimise any disruption caused to the provision of the Service by the PPP Vendor. The cost of the
Technical Assessment shall, except where paragraph (d) below applies, be borne by the Nodal
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Agency. The PPP Vendor shall give the Nodal Agency (free of charge) any reasonable assistance
required by the Nodal Agency during the carrying out of any Technical Assessment.

(d) If the Technical Assessment shows that the PPP Vendor has not complied or is not complying
with its obligations under Clause 11.1 (Maintenance), the Nodal Agency shall:

(i) notify the PPP Vendor of the standard that the condition of the Assets should be in to comply with
its obligations under Clause 11.1 (Maintenance);

(ii) specify a reasonable period within which the PPP Vendor must carry out any necessary
rectification and/or maintenance work; and

(iii) be entitled to be reimbursed by the PPP Vendor for the cost of the Technical Assessment.

(e) The PPP Vendor shall carry out such rectification and/or maintenance work within the period

specified and any costs it incurs in carrying out such rectification and/or maintenance work shall be
at its own expense. immaterial failures.
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12. PAYMENTS AND SET-OFF

12.1. Introduction

12.1.1. The Nodal Agency should ensure that the Contract contains an express right for the Nodal
Agency to deduct liquidated amounts owed to it by the PPP Vendor under the Contract from any
payments it is obliged to make to the PPP Vendor (whether during the Service Period or on
termination). This applies to liquidated damages and all other debts or liabilities owed to the Nodal
Agency (including amounts owed in respect of failure by the PPP Vendor to comply with its
maintenance obligations at the end of the Contract.

12.1.2. The right to set-off being described here does not apply to deductions for non-availability or
sub-standard performance of the Service (see Section 7 (Price and Payment Mechanism)) as these
are contractual deductions which apply automatically if the relevant circumstances arise (e.g. if the
availability or performance criteria are not met). Disputes relating to these are dealt with under
Section 25 (Dispute Resolution).

12.2. Scope of Nodal Agency’s Right to Set Off

12.2.1. One of the best practice in procurement has been for the Nodal Agency to have the right to
set-off amounts owed to it by the PPP Vendor against amounts due to the PPP Vendor under any
contract between the PPP Vendor and the Nodal Agency.

12.2.2. If the PPP Vendor does have other contracts with the Nodal Agency, the bidders would be
highly unlikely to agree to a wide set-off clause which enabled amounts relating to other contracts
(whether PPP or non-PPP contracts) to be set off against amounts due under the Contract.
Generally, the bidders will only agree to the Nodal Agency having the right to set-off any ascertained
amount owed to it by the PPP Vendor under the Contract and Project Documents (subject to any
agreed restrictions) against amounts the Nodal Agency owes to the PPP Vendor under such
documents. The Nodal Agency should not usually seek to extend such right as many of the value for
money benefits of PPP projects come from isolating the rights and obligations of the Project from
more general rights and obligations.

12.2.3. Over-payments, liquidated damages and amounts claimed under indemnities are the only
liguidated claims that are likely to give rise to a set-off. Provided that any relevant criteria are
fulfilled, as specified in the Contract (e.g. the Planned Service Commencement Date is missed due to
the PPP Vendor’s fault or the Nodal Agency suffers a loss due to a breach covered by an indemnity),
then the applicable amounts should be calculated by the Nodal Agency and set-off against the next
payment. The determination of any dispute as to whether such criteria were fulfilled or about the
level of any indemnity amount set-off will also determine whether or not any amounts should be
repaid. Interest should be paid on any amounts which it is determined should be repaid with effect
from the due date.
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12.2.4. To the extent an amount owed is disputed, the Nodal Agency should pay the undisputed
amount, but be entitled to retain the disputed amount until the dispute is resolved (see Clause 25
(Dispute Resolution)).

12.3. Timing of Set-Off

12.3.1. During the Service Period, any amount to be set-off should generally be applied against the
next payment of the Unitary Charge (or other payments) due after the amount owed by the PPP
Vendor has fallen due and payable (unless the PPP Vendor has already paid the Nodal Agency the
relevant amount).

ILLUSTRATIVE DRAFTING:

Set-off

(a) The PPP Vendor shall not be entitled to retain or set off any amount due to the Nodal
Agency by it, but the Nodal Agency may retain or set off any amount owed to it by the PPP
Vendor under this Contract which has fallen due and payable® against any amount due to
the PPP Vendor under this Contract®.

(b) If the payment or deduction of any amount referred to in paragraph (a) above is disputed®®
then any undisputed element of that amount shall be paid and the disputed element shall be
dealt with in accordance with Clause 25 (Dispute Resolution).

12.4. VAT on Payments
12.4.1. Standard required provisions for VAT on such payments may be as follows®?.

12.4 VAT

a) All amounts due under this Contract are exclusive of VAT.

b) If any supply made or referred to in this Contract is or becomes chargeable to VAT then the
person receiving the supply (the “Recipient”) shall in addition pay the person making the
supply (the “Supplier”) the amount of that VAT against receipt by the Recipient from the
Supplier of a proper VAT invoice in respect of that supply®:.

12.4.2. If amounts due under the Contract are calculated by reference to costs incurred by any
person and VAT has been incurred on the costs, then VAT should not be included in the calculation
of those costs if the person concerned can reclaim the VAT.

29 This must be by definition an ascertained amount

60 The right to set-off here is subject to the restriction in Clause 22.4 (Set-off on Termination)

61 This would apply, for example, to performance or availability deductions

62 For changes in law relating to VAT that qualify for compensation see Section 14.10.2 (Changes in VAT Scope).

63 . . " . . . . . .
In relation to transactions that are “VATable” at the election of the Supplier (e.g. grants of land interests) then other considerations will be

relevant. Typically, the Recipient should be entitled to agree the election before it is made
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ILLUSTRATIVE DRAFTING:

Where under this Contract any amount is calculated by reference to any sum which has or may be
incurred by any person, the amount shall include any VAT in respect of that amount only to the
extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT
group), whether by set-off or repayment.

12.4.3. A provision as follows is also required for the above to work: The PPP Vendor shall provide
the Nodal Agency with any information reasonably requested by the Nodal Agency in relation to the
amount of VAT chargeable in accordance with the Contract and payable by the Nodal Agency to the
PPP Vendor.
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13. CHANGE IN SERVICE

13.1. Introduction

13.1.1. The Service requirements set out in the Contract should take into account the Nodal
Agency’s long-term (and not just its current) requirements, anticipating any changes in Service that
can reasonably be foreseen. Accordingly, an appropriate amount of flexibility should be designed
into the initial bid solution to cope with anticipated changes, and a well-developed change
mechanism put in place in the Contract to cope with the residual unanticipated changes to the
Service over the length of the Contract period.

13.1.2. Changes in Service can take various forms in PPP projects (see below), but may broadly be
categorised into at least three distinct types as follows:
e Changes in use or functionality, for example:
o conversion of VAT application into a GST application (as and when it comes under
force)
o integration of CCTNS application with UIDAI or NATGRID; and/or
o adding a feature to send sms for status updates
e Changes in capacity or throughput, for example:
o More electronic returns filed in a VAT application, than forecasted;
o Capturing of scanned document along with the registration form
o Increase in data archival period;
e Changes in service specifications or performance standards, for example;
o changes in solution development standards;
o enhancement in the SLAs;
o introduction of new standards in solution development

13.1.3. Nodal Agency should consider carefully whether anticipated changes in its Service
requirements are capable of being specified, designed and priced as part of the initial bid solution,
ideally at a stage where there is some competitive pressure in the procurement. This will ensure that
the desired flexibility is priced efficiently, and will enable the change to be processed and
implemented effectively at the appropriate time, imposing minimum disruption on the Project.

13.1.4. In some projects, changes to requirements may be quite foreseeable (e.g. new type of
citizen services would get added). In such circumstances, the Nodal Agency should consider the
feasibility of requiring the PPP Vendor to commit to pricing pre-specified changes as part of the
Contract. Similarly, it is feasible in some cases to include within the Contract a formulaic method of
adjusting the Unitary Charge for increases or decreases in capacity. In the VAT Computerization
project for instance, the unit rates for processing a return could be planned for any change in the
capacity to handle returns. The justification being that beyond a certain limit the changes in the
unitary charges may not be linear and may undergo a step change.

13.1.5. However, many changes, even if anticipated, may not be amenable to specification, design
and pricing during the initial procurement — for instance, an Nodal Agency may anticipate a phased
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expansion of capacity to accommodate expected increases in demand, but may not be in a position
during the procurement to specify the scale of expansion required. In such circumstances, Nodal
Agency should carefully assess if additional flexibility can be created within the Contract to deal
appropriately with changes in Service that can be anticipated but not specified upfront with any
degree of precision. The following elements of the Contract could be reviewed for greater long-term
flexibility:

o well-developed change mechanisms;

e shorter Contract lengths;

e early termination rights (including the ability to terminate parts of a Contract and/or Nodal

Agency Break Points); and
e phased project development through long-term partnering frameworks.

13.1.6. In general, greater flexibility in PPP Contracts will usually come at a higher price. Well
designed Contracts therefore need to strike a balance between price, long-term flexibility and
certainty of whole-life costs, and so consideration of all these issues should form an important part
of procurement design and evaluation.

13.1.7. PPP Contracts in IT tend to be long-term contracts, commonly ranging around 10 years. Over
such long periods, it is inevitable that changes will occur that cannot be anticipated at the start.
Provided long-term requirements have been well thought through and adequate flexibility built into
the design of the Contract (as discussed above), the frequency and impact of unanticipated changes
should be limited and manageable.

13.1.8. All PPP Contracts can and should deal effectively with a limited volume of unanticipated
change, and this is best achieved through well-developed change mechanisms written into the
Contract. Good change mechanisms should seek to achieve at least the following four outcomes:

e Clear process, with clearly defined roles, responsibilities and timescales;

e Quick and efficient procedures (appropriate to the scale and complexity of the change

required), with transaction time and cost kept to a minimum;
e Transparent pricing; and
e Value for money.

13.2. Typology of Changes

13.2.1. Changes in PPP Contracts can be classified in different ways, and it is recommended that
Nodal Agency collect data on changes to projects to build up a pattern of changes that are occurring.

13.2.2. The typology below should help Nodal Agency in drafting change mechanisms that are best
suited for the pattern and types of changes.

13.2.3. Changes in Service can be classified:

By Origin
e Nodal Agency change
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e PPP Vendor change
e Changesin law

By Timing
e Solution development
e Early operations
e Steady state operations

By Value
e Small
e Medium
e large

By Impact
e Financial only
e Facility only
e Services only
e  Facility and Services

By Type
e Change in use or functionality
e Change in capacity or throughput
e Change in service specifications or performance standards.

13.2.4. Changes by origin: As discussed above, the Nodal Agency may wish to make anticipated or
unanticipated changes to its Service requirements. In many cases, such changes tend to be driven
either by underlying changes in the Nodal Agency’s initiative / policy or changes in legislation®.
Similarly, the PPP Vendor may wish to propose changes to either the Service requirement itself (e.g.
to improve efficiency), or to the way in which it delivers the Service. Although the output
specification should generally be flexible enough to allow the PPP Vendor to make changes to its
method of delivering the Service (e.g. by introducing new technology) without formally consulting
the Nodal Agency, there may be circumstances where aspects of the method of delivery impact on
the Service requirement and are therefore critically important to the Nodal Agency. In such
circumstances, the Nodal Agency will wish to be formally consulted prior to the implementation of
the changes. This can usually be done most efficiently by including in the Contract a suitable form of
review procedure (providing a quicker, simpler way of dealing with these matters than a full-fledged
change mechanism)®. Such review procedures deal typically, for instance, with design development
and changes to solution development proposals, the solution development programme, Service
Delivery proposals, programmed maintenance and third party use arrangements.

64 Changes in Law are discussed in Section 14

65 In most PPP contracts, there is a clear and deliberate distinction made between the change mechanism (which is used to make changes to the Nodal
Agency’s Service requirements) and a review procedure through which the Nodal Agency is given the right to comment on (and in some cases — if it wishes —
to raise objections to) the manner in which the PPP Vendor delivers the Nodal Agency’s Service requirements. Apart from its limited rights under the review
procedure, the Nodal Agency should not otherwise constrain the PPP Vendor’s ability to make changes to its Service delivery methodology so long as the
Service requirements are met
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13.2.5. The rights of the parties will vary depending on the origin of the change. For instance, the
Nodal Agency should generally have an unfettered right to request changes in the operational
period, but a more restricted ability to do so during the solution development period. The PPP
Vendor should generally be given only limited rights to object to or refuse to undertake the changes,
such as if the change would imperil the economics of the Project or otherwise make it impossible for
the PPP Vendor to meet its obligations under the Contract. In contrast, the PPP Vendor should
generally be given the right to propose changes to the Service requirements but the Nodal Agency
should have an absolute right to approve or reject such proposals. However, if the change is
required to comply with a Qualifying Change in Law, then both parties will be obliged to agree and
implement it.

13.2.6. Changes by timing: Changes during the solution development phase should, where possible,
be kept to a minimum and unless a long period of time is scheduled to elapse before the Service
Commencement Date (e.g. three years or more) the Nodal Agency should not ordinarily seek to
change its solution development requirements prior to Service Commencement. In exceptional
circumstances the PPP Vendor may be able to incorporate such a change during the solution
development period (if it is requested early enough in the solution development programme) more
cheaply than after the Service has commenced, and the Contract (in such exceptional circumstances)
should then incorporate provisions to reflect this possibility. However, in general Nodal Agency
should seek to ensure that no significant changes of scope occur during the solution development
period, as this can seriously imperil the ability of the PPP Vendor to deliver the project to time and
budget.

13.2.7. Changes by value: Some of the unanticipated changes in the solution provided in the PPP
projects may be small. Small and medium value changes need to be specified, agreed and
implemented relatively quickly and cost effectively to avoid users perceiving the Contract as
“inflexible”, causing in turn a negative impact on user satisfaction.

13.2.8. In contrast, large-value changes typically reflect major changes in strategy or policy that
could not have been anticipated when the Contract was signed. As such, they tend to occur less
frequently and generally warrant the time and cost of proper due diligence (from the Nodal Agency,
the PPP Vendor). The Nodal Agency should consider what rights the PPP Vendor should have to
refuse to implement large-value changes (particularly if they impact on the risk profile of the
Project), and how to secure transparent, value-for-money pricing from the PPP Vendor. Large value
changes could give rise to procurement issues if they were not properly covered under the terms of
the original Scope of work®®.

13.2.9. The definition of small, medium or large-value changes should be relative to the size of the
Project. For instance, a INR 1000 crores ESIC project may define “small” as less than INR 5,000,
“medium” as INR. 5,000 to INR 100,000 and “large” as values higher than INR. 100,000; a INR 25
crore PPP project may well have different thresholds.

66 . . . - .
Nodal Agency should seek professional procurement advice when drafting their original Scope of work to ensure that, as far as possible, procurement

issues do not obstruct the processing of changes
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13.2.10. Changes by impact: A proposed change may involve solution development and/or changes
to the facilities management “(FM)” services. It is generally easier to accommodate changes which
are solely related to the FM service provision but do not involve additional solution development
works. For the latter, a variety of commercial issues surface in relation to how the change should be
implemented — for instance, the choice of the solution development company could be significant if
there are interfaces between the new solution development and the existing solutions which will
need to be managed by the PPP Vendor.

Changes by type: The commercial issues related to different types of change normally arise from
their differential value or impact. For instance, changes in use or functionality typically tend not to
be large-value, and may not even involve any change to Facility or Services. On the other hand,
changes in capacity would almost certainly involve both new solution development and more
Services, and would tend to be large in value. Changes in Service specifications or performance
standards probably fall somewhere in between and can be much more variable — they may have a
purely financial effect (e.g. a change in the risk sharing on energy efficiency), or they may involve
both Facility and Services.

13.2.11. Other Changes: Occasionally other changes are needed to the arrangements
between the parties, which are neither changes to the Services or to the Works or to the PPP
Vendor’s proposals. These would not fit in to the review procedure or the change mechanisms, but
would involve a change to the Contract, negotiated between the parties and effected through a
Deed of Amendment. It is vital to the integrity of the arrangements between the parties that all such
amendments, together with all other various change orders which might be implemented, are
clearly recorded and that the Contract, as an ongoing document, remains complete, coherent and up
to date.

13.3. Change Protocols

13.3.1. Nodal Agency must include in their Contract a well-developed Change Protocol that deals
effectively and appropriately with the different kinds of changes discussed above. Such Change
Protocols must be developed during the procurement process, and be agreed and incorporated into
the Contract at Financial Close. At the same time, Nodal Agency must ensure (as part of the
evaluation process prior to the selection of the winning bidder) that the PPP Vendor will be properly
resourced to provide an appropriate change management service to the Nodal Agency that complies
with the Change Protocol during the operational period, reflecting its responsibilities and obligations
as a responsive partner.

13.3.2. Change Protocols should cover, at a minimum, the following elements of the change
management process for all types of changes:

e Notification and Specification;

e PPP Vendor’s Estimate;

e Nodal Agency Approval;

e Change Implementation;

e Funding and Payment;
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e Due Diligence; and
e Documentation and Monitoring.

At each stage, the Change Protocol should clearly define the roles and responsibilities of each party
and the timescales within which they are expected to perform, whilst recognising the different
requirements (in terms of process and timing) of different types of changes.

13.3.3. Notification and Specification: It is important that Nodal Agency inform the PPP Vendor early
on of their intention to request changes (and vice versa). The Change Protocol should set out a clear
format and timing for early notification, following which the parties should collaborate in good faith
to develop an appropriately detailed specification for the change request. The specification should
wherever possible be a restatement of the original output specification, and where not, an
alternative output specification. However, it may be that (particularly with small to medium-value
changes) an input specification may be more appropriate where the Facility or Services required are
very specific. Nodal Agency should agree with the PPP Vendor a catalogue of pre-specified small
Works and Services that can simply be ordered (at pre-priced rates). The rates in this catalogue can
then be reviewed and refreshed each year of the Contract by indexing them to an appropriate
inflation index like the CPl or WPI. The final specification should be signed off by the Nodal Agency
and submitted to the PPP Vendor as a formal Change Request (unless it relates to a PPP Vendor
change), together with any other information the PPP Vendor may reasonably require in order to
develop a design solution and estimate for the change.

13.3.4. PPP Vendor’s Estimate: Following the receipt of the Change Request from the Nodal Agency,
the PPP Vendor should generally be given a reasonable period of time (depending on the scale and
complexity of the change requested) to notify the Nodal Agency if it wishes to refuse to implement
the change®. It would be reasonable for the PPP Vendor to have the right to refuse on the following
grounds.
e if it requires the Service to be performed in a way that infringes any law or is inconsistent
with good industry practice;
e if it would cause any consent to be revoked (or a new consent required to implement the
relevant change in Service to be unobtainable);
o if it would materially and adversely affect the PPP Vendor’s ability to deliver the Service;
e if it would materially and adversely affect the health and safety of any person;
e if it would require the PPP Vendor to implement the change in Service in an unreasonable
period of time;
e if it would (if implemented) materially and adversely change the nature of the Project
(including its risk profile); and/or
e the Nodal Agency does not have the legal power or capacity to require the implementation
of such a Change.

67 Although the expectation must be that any issues the PPP Vendor has with respect to the change are resolved in the collaborative process of developing

the specification. Furthermore, small value changes should not generally have any material impact on the Project and so it should be the presumption that the

PPP Vendor will have no objection to carrying them out.
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If the PPP Vendor agrees to proceed with the change (or, in the case of a PPP Vendor change, once
the final specification is agreed), the Change Protocol should set out the timescales by when the PPP
Vendor will respond with a design solution (if required) and an estimate of the costs of the change,
together with any other information the Nodal Agency reasonably requires to approve the change
(“the PPP Vendor’s Estimate”). The PPP Vendor’s Estimate should generally include the opinion of
the PPP Vendor on (as appropriate)®.

e adetailed timetable for implementation;

o whether relief from compliance with obligations is required, including the obligations of the
PPP Vendor to achieve the Planned Service Commencement Date and meet the
performance regime during the implementation of the change in Service;

e anyimpact on the provision of the Service;

e any amendment required to the Contract and/or any Project Document;

e any Estimated Change in Project Costs, taking into account any Capital Expenditure that is
required or no longer required;

e any gain or loss of revenue;

e any regulatory approvals which are required; and

e the proposed method of certification of any solution development or operational aspects of
the Service required by the change in Service if not covered by the procedures specified in
Section 3 (Service Commencement).

Timescales for the submission of the PPP Vendor’s Estimate should distinguish between the scale
and complexity of different change requests. The Change Protocol should set out a definite (and
short) timescale for responding to requests for small value changes to the service, whereas
timescales for medium to large value changes can be agreed flexibly between both parties in each
case depending on the type and complexity of the change.

13.3.5. Nodal Agency Approval: Upon receipt of the PPP Vendor’s Estimate, the Nodal Agency
should similarly have a reasonable period of time in which to consider the response, and then
indicate its approval or otherwise to the PPP Vendor. The Nodal Agency’s rights of approval should
be related to the origin of the change as discussed above: it should have absolute rights to approve
or reject the PPP Vendor’s Estimate if the change is an Nodal Agency or PPP Vendor change. The
Nodal Agency should not be able to reject a change in Service which is required in order to conform
to a Qualifying Change in Law. The costs of introducing a change in Service resulting from a
Qualifying Change in Law (including any resulting variation in the Unitary Charge) should be shared
in accordance with Section 14 (Change in Law) and to the extent not dealt with should be borne by
the PPP Vendor. It is recommended that for large-value changes, Nodal Agency should follow a 2-
stage approval process with the PPP Vendor providing an initial budget price at Stage 1 (based on
which the Nodal Agency can confirm it can afford to pay for the change), followed by detailed design
work and a fixed price at Stage 2. This will prevent significant abortive costs from being incurred by

68 The timetable should identify the different phases of the development period, such as technical, pricing, planning, legal, etc. and indicate which of the

deliverables will be issued in which phase, and the points at which the PPP Vendor will require the Nodal Agency to issue any further confirmations to

proceed.
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the PPP Vendor in the earlier (less certain) stages, and also give the Nodal Agency more confidence
and certainty of affordability.

For small-value changes, Nodal Agency should consider delegating approval rights to local
representatives so that such changes can be agreed quickly and without too much process or
bureaucracy.

13.3.6. Change Implementation: Once the Nodal Agency has signalled its approval of the PPP
Vendor’s Estimate, the PPP Vendor should proceed to implement the change in Service in
accordance with the agreed timetable. A standard timescale can be set out in the Change Protocol
for small-value changes (such as those listed in an agreed catalogue of small Works and Services), or
agreed on a case by case basis for larger or more complex changes.

13.3.7. Funding and Payment: Nodal Agency will generally be liable for the cost of changes
associated with Nodal Agency changes, and should ensure they have budgeted accordingly. For PPP
Vendor changes, the Nodal Agency should be under no obligation to pay unless a payment from the
Nodal Agency is specifically agreed as part of the discussions with the PPP Vendor.

Where the Nodal Agency is responsible for bearing or sharing the cost of the change in Service, it
should generally be assumed that:
o the payment for any capital works will be made on the achievement of milestones or on
completion through lump sum capital payments; and
e the payment for any change to Services shall be made through an adjustment to the Unitary
Charge.

13.3.8. Due Diligence

13.3.8.1. PPP Vendor’s Due Diligence: It is reasonable for the PPP Vendor to wish to conduct due
diligence on changes which can alter the risk profile of the Contract, in order to protect their
investment. Accordingly, Change Protocols should set out a framework for due diligence which,
whilst protecting the position of the PPP Vendor, allows routine small value changes to be processed
at minimal transaction costs. Some ways in which this might be achieved are suggested below.

13.3.8.2. Legal and technical due diligence: Legal due diligence will generally be necessary
whenever there is either a change to the terms of the Contract, or a separate Deed of Amendment
(see Section 13.3.8.9) is required to give effect to the change. Similarly, where changes in Service
pose any additional Solution design or solution development risks, or may have a material impact on
the operating and life-cycle costs of providing the original Service, technical due diligence will be
necessary and desirable.

The Change Protocol should list circumstances where a change in Service can be agreed between the
Nodal Agency and the PPP Vendor without the need for legal and/or technical due diligence. This
could include for example:
e where the change in Service is called off from a pre-priced catalogue of small and routine
Services (like make changes in the masters, change of user rights); and/or
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e where the change in Service can be implemented without any material impact on the ability
of the PPP Vendor to deliver the existing Service.

13.3.8.3. Financial due diligence: Financial due diligence will typically concentrate on adjustments
to the financial model and calibration of the payment mechanism.

13.3.8.4. Adjustments may need to be made to the financial model to give effect to a change in
Service, so that the Unitary Charge is adjusted to take into account the change in Project Costs wish
to conduct due diligence over the financial model to ensure that cover ratios remain acceptable.

13.3.8.5. To improve the efficiency and speed of the process, Nodal Agency should agree with the
PPP Vendor that the financial model should generally only be adjusted and reviewed periodically
(say once or twice a year), so that all the changes that have occurred during that year can be
‘bundled’ together into a single cumulative adjustment as necessary. This will avoid the expensive
and cumbersome exercise of carrying out financial due diligence on the financial model every time a
change occurs, and greatly reduce the transaction costs of undertaking changes. An exception to this
rule can be on the occurrence of large-value changes, where it is quite likely that the financial model
will need to be adjusted on a case by case basis.

13.3.8.6. Similarly, payment mechanisms are usually calibrated at Financial Close based on the
economics of the Project at that time. As changes in Service accumulate, the payment mechanism
may well need to be re-calibrated to ensure that it remains a fair and effective method of
incentivizing the PPP Vendor. To keep due diligence costs at an efficient level however, it is strongly
recommended that Nodal Agency agree with the PPP Vendor as part of the Change Protocol that
reviews of the Payment Mechanism should only be triggered after changes up to a certain aggregate
value have occurred in a year. Below this threshold, the parties should only need to agree a periodic
review of the payment mechanism (such as every year or every two years) to ensure that the
calibration stays in line with its desired objectives.

13.3.8.7. Insurance due diligence: Changes in Service, particularly where they involve a change to
the insured assets, may also require authorisation from the insurers®. Underwriters rely on the
concept of utmost good faith, and will normally expect to be notified immediately of any material
change in the scope of the Project. Materiality will to a large extent depend on the size and nature of
the scope change. The insurance arrangements can be structured to give the PPP Vendor a degree of
flexibility in processing changes without any additional insurance due diligence. For instance:
e A capital additions Clause in the material damage insurance will cover the PPP Vendor for
‘modest’ changes in the scope of the Project leading to a change in the capital value of the
insured assets. Typically the amount is capped at a relatively low level (e.g. c. INR. 100,000).
The insurer will still need to be advised of the material change, though this can be when the
insurance is renewed, rather than at the time of the scope change.
e A contract works extension could be included in the insurance package which will cover the
PPP Vendor for works undertaken during the operational period. The above provisions are
fairly.

69 It may be noted that the insurance clause is applicable only if the ownership of the assets is with the PPP vendor
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13.3.9. Documentation and Monitoring: All changes in Service should be implemented in
accordance with the Change Protocol, with the PPP Vendor acting as the prime counter-party
responsible for implementation. The alternative to this is for the Nodal Agency to contract directly
with another agency to implement the change, but this is not recommended as, over time, it can
lead to serious interface risks and confusions as to responsibilities. It could also have significant
value for money implications if it displaces the basic risk allocation embedded in the Contract.

There is a separate issue as to the terms under which the Nodal Agency should contract for changes
in Service. Small value changes should generally be capable of being covered under the existing
terms of the Contract and the Change Protocol where the implementation process is typically
straightforward and solution development or operation risks are not substantial. However, for those
changes in Service where the implementation is complex or the risks are substantial, it is quite likely
that the parties will need to agree a bespoke set of terms and conditions under which the PPP
Vendor will deliver the change particularly in relation to matters such as:

e payment terms;

e site issues;

e statutory permissions;

e warranties from solution development or services sub-contractors;

e protections against failure to complete (liquidated damages, deductions, termination rights);

e Relief and Compensation Events (including the interface with the existing Project);

e limits of liability; and/or

e indemnities and insurance issues.

This makes it likely that for complex changes, a separate Deed of Amendment that accurately
encapsulates the particular terms agreed in relation to such changes will usually be appropriate. It is
important for both parties to accurately document and monitor all changes, and ensure that they
are captured in a change log which tracks any new assets or services agreed as part of the Change
Protocol, and references the terms (e.g. Deed(s) of Amendment) under which the changes have
been carried out.

13.4. Transparency of Pricing and Value for Money

13.4.1. The Change Protocol should place a general requirement on the PPP Vendor to process and
implement changes using a transparent open-book approach to pricing, with an obligation to secure
value for money for the Nodal Agency.

13.4.2. Two key questions arise in relation to the issue of transparency and value for money:
e which items should reasonably be included and which excluded when costing a variation,
and

e for the pricing of items which are included, how might the Nodal Agency assess whether or
not it is getting value for money?

13.4.3. Costing Issues
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13.4.3.1. Time and materials costs: Clearly, the costing of a variation must include the basic
resource costs of implementing the change (i.e. in terms of the labour and materials expended on
design, solution development, facilities management, and/or maintenance). This can also include
professional fees (e.g. where design work or solution development is involved), and an element of
contingency to deal with any performance risk being accepted by the Sub-Contractor.

13.4.3.2. Sub-Contractor margins: In addition to the basic resource costs, many Sub-Contractors
charge a “margin” that provides a contribution to overheads and profits at the Sub-Contractor level.
While this is fairly standard practice in the industry, the levels can vary. In the context of variations,
Sub-Contractor margin levels could be set in two ways:
e the levels could be fixed in the Change Protocol with reference to the levels set in the
original Sub-Contracts; and/or
e independent technical advice could provide a market benchmark for margin levels at the
time of the change.

For small-value changes, the catalogue pricing should include both the time and materials cost, as
well as any Sub-Contractor margins.

13.4.3.3. PPP Vendor mark-ups: There are three potential areas in respect of which the PPP Vendor
may seek to charge a separate fee or margin over and above the elements discussed above:

e processing time and cost (e.g. paperwork, liaison, meetings, external advice etc);

e accepting performance risk on the implementation of the change (i.e. “wrapping” the
performance of the Sub-Contractors carrying out the change in terms of the time, cost and
quality of delivery); and

e accepting any interface risks between the implementation of the change and the provision
of the existing Service.

13.4.3.4. In some cases (particularly during the solution development period), the PPP Vendor acts
largely as a passive intermediary, whilst the work to process and implement changes occurs at the
Subcontractor level. In such cases, there is very little case for any additional processing charges
being paid to the PPP Vendor.

In most other cases (certainly during the operational period), the PPP Vendor should be resourced to
process changes themselves and add value in providing a change management function for the
Nodal Agency. The proper resourcing of Contractors to provide an effective change management
Service should be a part of the specification set at Financial Close. Since change management
therefore forms a routine part of the Service provided by the PPP Vendor, there should be no need
for the Nodal Agency to pay any additional PPP Vendor fee or margin for processing each variation.
However, there may still be instances (e.g. complex changes) where the PPP Vendor is required to
put in significant additional resources of its own over and above what was envisaged as part of the
standard Service. In such cases, the Change Protocol should:

e enable fair re-imbursement of any third party costs (such as consultant fees) incurred by the

PPP Vendor to supplement its own resources; and/or
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e set out a standard day rate by which any additional PPP Vendor staff time incurred on
processing the change (i.e. over and above what is required as part of the Service).

The PPP Vendor should make the case for such additional processing costs on a case-by-case basis
and a suitable budget should be established with the Nodal Agency before work is commenced.

13.4.3.5. The Nodal Agency should consider carefully how performance risk is priced by the PPP
Vendor Where the PPP Vendor is required to fund the change (see Section 13.3.7 above), the
“charge” for bearing the Sub-contractor performance risk will be reflected in the rates of return
charged, and will be reflected in the calculation of the revised Unitary Charge. No separate PPP
Vendor mark-up (over and above the appropriately benchmarked cost of capital) should therefore
be included within the costing of the change for this reason.

However, where the change is funded by the Nodal Agency, the risk of Sub-contractor failure should
be carefully considered. It may be the case (in limited circumstances such as high-value or complex
changes) that the risk of Sub-contractor default is material. In such cases an additional mark-up in
the costing of the change reflecting the risk and impact of Sub-Contractor default may be
reasonable.

13.4.3.6. Finally, the PPP Vendor will need to manage any interface risks between the
implementation of the change in Service and the existing Service. How significant these interface
risks are and what value should be assigned to them will vary from case to case, and it is impossible
to generalize. Indeed, in some cases, it is entirely possible that a change in Service may reduce the
overall risk for the PPP Vendor. Nodal Agency will need to seek specialist technical advice for the
impact and valuation of such interface risks. In any case these risks, where justified, should be priced
separately (as higher solution development, operating or lifecycle costs) rather than being included
as a standard PPP Vendor mark-up over the basic costs of the change.

13.4.3.7. In summary, there should not generally be any separate PPP Vendor mark-up priced into
the costing of changes. The exceptions to this rule would be:

e where the PPP Vendor is likely to be required to put more significant additional resources
into the processing of a change (e.g. in procurement or project management) than
contemplated as part of the standard change management service (in which case an
additional fee should be calculated based on a pre-set man-month rate); and

e where the PPP Vendor is not required to invest, but is nevertheless asked to take
performance risk on the Sub-Contractors implementing the change (in which case a mark-up
reflecting the probability and impact of Sub-PPP Vendor failure will usually be reasonable).

13.4.3.8. Transaction Costs: Finally, there are the costs of conducting financial, technical, legal and
insurance due diligence on variations. All such costs, where reasonably incurred by the PPP Vendor,
ought to be reimbursed or compensated by the Nodal Agency provided that budgets are agreed in
advance. However, the Change Protocol should require the PPP Vendor to minimize such costs as
described in Section 13.3.8 above.

13.4.4. Pricing Issues
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13.4.4.1. There are a number of different pricing techniques which could be systematically
introduced into the Change Protocol to increase transparency and certainty in pricing changes
(although different techniques will be relevant to different types of changes).

13.4.4.2. Small-Value Changes: The recommended approach for transparent pricing of small value
changes is that Nodal Agency agree a detailed catalogue of small works and Services (at preset prices
that are linked to a suitable inflation index such as CPI or WPI), so that such small value changes can
simply be “called off” the catalogue. For small-value changes that cannot be pre-priced in the
catalogue, there should be a schedule of rates for any specialist labour required for design, solution
development, installation or commissioning purposes, and any cost of materials incurred in
implementing the change should be charged at cost to the Nodal Agency on an open-book basis or
using industry benchmarks. Wherever possible, the small value change in service should be carried
out by a suitably qualified on-site PPP Vendor employee so that specialist labour charges are
avoided.

13.4.4.3. Where small-value changes have long-term lifecycle or FM implications, the PPP Vendor
should clearly indicate this to the Nodal Agency as part of the specification-setting process, and the
pricing for such extensions to the FM and lifecycle Services should be done on an open-book and
transparent basis. Wherever practicable, however, PPP Vendor should seek to develop a flexible
Service solution so that small-value changes (particularly those drawn from a catalogue of pre-priced
works and services) can be accommodated relatively easily.

13.4.4.4. Medium-Value Changes: One of the difficult pricing issues in respect of medium-value
changes is that they can encompass a very large variety of fairly bespoke works and services, and
frequently have long-term lifecycle and FM service implications. As a result, they are neither
standard enough to allow a pre-priced approach (as for small-value changes) nor large enough to
warrant a full-fledged technical audit, benchmarking or competitive tendering approach (as would
apply for large-value changes).

13.4.4.5. As aresult, it is likely that the best method of introducing greater transparency into the
pricing of medium-value changes is to adopt a framework approach with:

e standard allowances agreed between the Nodal Agency, the PPP Vendor and the Solution
development and Services Sub-Contractors at Financial Close for professional fees,
overheads, contingencies and profit margins (as described above in Section 13.4.3);

e a schedule of rates for specialist labour services and an agreement to charge the cost of
materials based defined on market rates; and

e the pricing for any bespoke risks (e.g. site conditions) agreed on an open-book basis.

13.4.4.6. This framework approach could reflect a form of “after-sales support” provided by the
Sub-Contractor, and a method of on-going support from the Services Sub-Contractor(s) during the
operational period. Other than for projects with very long solution development periods, it should
be possible for the Sub-Contractor to sign up to a support package for implementing medium-value
changes that runs for at least 2 years post-Service Commencement. The framework can then be
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renewed (depending on use and anticipated activity) every few years from then on by the PPP
Vendor, or put out to competition.

13.4.4.7. Large-Value Changes: For Large Value changes, it will usually be cost-effective to go
through an intensive due diligence process that ensures the Nodal Agency can be confident about
the value for money of the price developed by the PPP Vendor. Nodal Agency can choose from any
of the following approaches to ensuring value for money in pricing large value changes:

e benchmarking;

e independent technical adviser approach; and/or

e competitive tendering/market testing.

13.4.4.8. Benchmarking: A benchmarking approach requires the Nodal Agency to develop its own
independent estimate of the cost of the change in Service (perhaps with the assistance of its own
technical advisers), so that it can intelligently query the PPP Vendor’s Estimate, and judge whether
or not it is getting value for money. This benchmarking approach can be quite useful and efficient
where the types Services involved are relatively standard and there is sufficient data available in-
house to conduct the benchmarking. In the absence of good data however, there is a risk that the
approach can collapse into a dispute between the technical advisers on either side, and other
alternatives (such as the ones discussed below) should be considered.

13.4.4.9. Independent Technical Adviser approach: Under this approach, both parties agree a joint
appointment for a suitably qualified independent technical adviser (ITA) (or maybe, NIC) who will
advise on the pricing for the change in question. This jointly appointed adviser would be
independent in the sense that it is not contracted solely to either party and therefore would not face
a conflict of interest.

The terms of reference of the ITA could include:

e assisting the Nodal Agency and the PPP Vendor in developing a high level Reference Price
based on a clear specification for the change order as part of the Stage 1 approval, before
detailed design or pricing work is done by the PPP Vendor; and

e reviewing and sign off the PPP Vendor’s estimates for reasonableness as part of the Stage 2
approval.

The cost of the ITA’s services would be borne by the Nodal Agency.

13.4.4.10. Competitive Tendering approach: Under this approach, the Nodal Agency can require the
PPP Vendor to obtain competitive quotes from at least three suppliers for the provision of the
Services associated with the change. The PPP Vendor should generally be responsible for:

e deciding how best to package the Works and Service into work packages;

e ensuring a price discovery for Sub-Contract work packages;

e evaluating and selecting the preferred suppliers;

e negotiating and finalising appointments of suppliers; and

e managing the implementation of the change order.

The Nodal Agency should have the following rights in respect of the tendering procedure:
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e the right to approve the tendering procedure (including the evaluation criteria) for suppliers
to ensure that it is fair and transparent;

e the right to prevent the selection of any person as a prospective bidder if it reasonably
believes that such person does not (or could not reasonably be considered to) comply with
the evaluation criteria;

e the right to prevent the selection of any person as a bidder on the grounds that the
prospective bidder has been blacklisted

e the right to review the list of prospective bidders. The PPP Vendor should provide the Nodal
Agency with an explanation of the reasons behind the non-inclusion on the list of
prospective bidders of any person identified as suitable by the Nodal Agency, if so requested
by the Nodal Agency; and

e the right to dispute the PPP Vendor’s decision on the selected bidder.

Where any company associated with the PPP Vendor, its shareholders or its Sub-Contractors intends
to bid, the Nodal Agency may require that an independent tender process manager is appointed to
manage the tendering process.

13.4.5. Abortive Costs

In cases where the Nodal Agency decides to withdraw a request for a change in Service (particularly
following Stage 1 approval for large-value changes) and the PPP Vendor has incurred significant third
party costs, the Nodal Agency should agree to reimburse the PPP Vendor for any such third party
costs reasonably incurred and evidenced in developing proposals up to the time the change request
was withdrawn provided that budgets for such costs have been agreed in advance.

13.5. Incentivisation

13.5.1.1. An important consideration for Nodal Agency in managing changes to their projects is
how to ensure the PPP Vendor is incentivized to perform in accordance with the Change Protocol.
The procedures set out in the Change Protocol should generally encourage a collaborative working
relationship between the Nodal Agency and the PPP Vendor, but explicit incentivization through the
payment and performance mechanism is nevertheless recommended.

13.5.1.2. The Contract should contain some performance indicators for the “change management
service” that the PPP Vendor is asked to provide in accordance with the Change Protocol. This should
set reasonable targets for the PPP Vendor’s performance (particularly in respect of meeting the
agreed timescales for processing and implementing changes). Failure to meet these timescales
should attract deductions, which should increase with further delay. The Nodal Agency could also
consider whether it would offer value for money to reward performance in excess of the targets (i.e.
changes processed or implemented earlier than expected) through e.g. bonus payments or reward
points that can be used to offset other deductions.
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13.5.1.3. Wherever possible, the PPP Vendor and the Nodal Agency should both establish a
framework of delegated Nodal Agency to local representatives, so that changes can be agreed and
processed quickly with minimum bureaucracy.

13.5.1.4. Experience from the management of earlier PPP contracts shows that tiers of sub-
subcontracting by the PPP Vendor can slow-down and, potentially, impair the process of
communication between the Nodal Agency and those providing the Services on the ground.
Accordingly, the Change Protocol should include an obligation on the PPP Vendor to ensure that
regardless of whether it performs all the Services itself, or through Sub-Contracts or through Sub
sub-contracts to any level, the speed and responsiveness of those providing the Service to requests
and other communications from the Nodal Agency should be in accordance with performance
standards set out in the payment and performance mechanism.
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14. CHANGE IN LAW

14.1. Introduction

14.1.1. The PPP Vendor must comply with all applicable legislation. A failure to comply could give
rise to termination for PPP Vendor Default (see Section 19.2 (Termination on PPP Vendor Default)).
The cost of complying with legislation which is current or foreseen at the time of the Contract should
be built into the price the PPP Vendor bids to provide the Service. Nevertheless, the PPP Vendor may
not, for example, be capable of including in the price specific costs arising from changes in law which
are not foreseeable prior to contract signature. Accordingly, the issues concern who should be
responsible for the costs arising from changes in law and how such costs should be funded.

14.1.2. The treatment of changes in law relates very closely to the issues of indexation,
benchmarking and market testing (see Section 15 (Price Variations)), particularly in relation to the
risk of increases in operating costs. These provisions must be developed in conjunction with each
other when negotiating the overall level of change in law risk to be transferred by the Nodal Agency.
For example, the more often a Contract provides for benchmarking and market testing to occur
(allowing upward revisions of price), then the more likely an apparently tougher change in law
provision can be achieved by the Nodal Agency. It is recognised, however, that benchmarking,
market testing and indexation provisions are not likely to have a significant bearing on the risk
transfer position in relation to increases in capital costs due to a change in law.

14.2. PPP Vendor’s and Nodal Agency’s Concerns

14.2.1. PPP Vendor would be concerned that change of law is a risk which they cannot control and
which they regard as being within the control of the Nodal Agency or wider Government. In practice,
however, Nodal Agency would have negligible influence over legislation whereas the private sector
has traditionally proved adept at managing the effects of changes of law and minimising their impact
on their business. Hence it is appropriate for the PPP Vendor to bear or share in the risk.

14.2.2. Under more traditional commercial contracts, the PPP Vendor is usually able to pass on the
costs of changes in law to its customers through an increase in price or, in Contracts of relatively
short duration, is able to take a view on the prospects of changes in law arising during the term of
the Contract. As the prices in PPP Contracts are agreed on a long-term basis and are not flexible in
the same way, the PPP Vendor will often not be in a position to price the full cost of prospective
changes in law effectively.

14.2.3. A sharing approach is the best way to ensure that the costs of implementing changes in law
are minimised. The approach set out in this Section in respect of the sharing of risks relating to
changes in law is intended to play to the strengths of both the public and private sectors and ensure
that the PPP Vendor is incentivised to manage its costs, even where the Nodal Agency agrees to
meet the PPP Vendor’s costs resulting from complying with a change in law.
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14.3. Definition of Change in Law

14.3.1. The Contract should specify that the PPP Vendor is expected to comply with all relevant law
and should contain a mechanism for handling the effects of a change in law.

ILLUSTRATIVE DRAFTING:

“Change in Law”
means the coming into effect after the date of this Contract of:
(a) Legislation, other than any Legislation which on the date of this Contract has been
published:
(i) in adraft Bill as part of a Government Consultation Paper;
(ii) is with the Standing Committee
(iii) in a draft statutory instrument; or
(iv) in a Bill;
(b) any applicable judgment of a relevant court of law which changes a binding precedent.

“Legislation”
means any Act of Parliament or subordinate legislation.

14.4. Allocation of Risk of Change in Law

14.4.1. In some projects, it is possible to treat changes in law of any type as the PPP Vendor’s risk.
For e.g. in case it requires to make minor modification in the software application.

14.4.2. In other cases, a risk sharing approach has developed where the main user of the Project is
the Nodal Agency and it is not appropriate for the PPP Vendor to bear all of the change in law risks
as the risk cannot be quantified or passed on to third party users. There are a number of different
possible approaches to risk sharing that build on the distinctions between discriminatory/specific
legislation and general legislation. These all involve a sharing of the risk of changes in law.

14.5. Mitigation

14.5.1. Whenever the Nodal Agency bears some of the risk of a change in law, the PPP Vendor
should be obliged to keep any cost increases to a minimum.

14.5.2. This duty to mitigate can be measured, in part, by reference to the extent to which price
increases in comparable sectors are experienced. It will also require the PPP Vendor to foresee and
anticipate the effect of changes in law, particularly in relation to expenditure which it has planned to
incur anyway in the ordinary course of the Contract. For example, a PPP Vendor cannot on one day
change a database server under its normal maintenance programme and then argue that it
immediately has to replace it due to a subsequent change in law which the PPP Vendor should have
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anticipated at the time of replacement (and for which the Nodal Agency bears the cost in whole or in
part). For that reason, any compensation should reflect any anticipated future saved maintenance
costs.

14.6. Discriminatory, Specific and General Changes in Law

ILLUSTRATIVE DRAFTING:

“Discriminatory Change in Law”

means a Change in Law, the terms of which apply expressly to:
(a) the Project and not to similar projects procured under the PPP;
(b) the PPP Vendor and not to other persons; and/or
(c) PPP Contractors and not to other persons.

“Specific Change in Law”

means any Change in Law which specifically refers to the provision of [services the same as or similar
to the Service] or to the holding of shares in companies whose main business is providing [services
the same as or similar to the Service].

ILLUSTRATIVE DRAFTING:

“General Change in Law”
means a Change in Law which is not a Discriminatory Change in Law or a Specific Change in Law.

14.6.1. Where a risk sharing approach is adopted in respect of Change in Law (as referred to in
Section 14.4.2), any costs arising from Discriminatory Changes in Law and Specific Changes in Law
should be at the Nodal Agency’s risk.

14.7. General Change in Law at PPP Vendor’s Risk

14.7.1. Costs arising from changes in non—discriminatory/non—specific legislation (i.e. General
Changes in Law) can either be for the account of the PPP Vendor or shared between the PPP Vendor
and the Nodal Agency.

14.7.2. General Changes in Law are generally only at the PPP Vendor’s sole risk in specific sectors
where the length of the Contract is such that the PPP Vendor is comfortable that the risk of General
Changes in Law occurring is low, or where the relationship between the parties and the history of
changes in the sector concerned is such that the PPP Vendor is prepared to accept this risk.

14.7.3. Although the PPP Vendor may appear to bear all the risk of General Changes in Law, this
approach will often involve some method of mitigating the effect on the PPP Vendor. For example,
market testing, benchmarking and/or indexation provisions will in fact lead to the sharing of some of
his risk (see Section 15 (Price Variations)) in that additional operating costs may be reflected in
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increases to the Unitary Charge following a benchmarking or market testing and/or indexation,
although the PPP Vendor will bear such risk for the period up to benchmarking or market testing.

14.8. General Change in Law as a Shared Risk

14.8.1. General Change in Law may affect the Project in a variety of ways. For example:
e the change may require alterations to the technical architecture (with an impact both on
Capital Expenditure and, potentially, timetable); and
e the change may necessitate a change in the way a Service is delivered (e.g. the number of
people required to deliver it may change).

14.8.2. Costs arising from General Changes in Law should generally be for the account of the PPP
Vendor, as the PPP Vendor is protected through the combined effects of benchmarking, market
testing and indexation®.

14.8.3. This alternative approach recognises, however, that it may be more equitable for the Nodal
Agency to share costs which are difficult for the PPP Vendor to manage. An exception is therefore
made of General Changes in Law which:
e require Capital Expenditure; and
e take effect during the Service Period (i.e. after solution development is completed (but see
Section 14.8.8)); and
e were not reasonably foreseeable at Contract signature.

Under this approach the costs of a General Change in Law falling within this exception are shared
between the PPP Vendor and the Nodal Agency. If the change was foreseeable during the solution
development period although not yet in effect, the PPP Vendor’s obligation to mitigate (see Section
14.5 (Mitigation)) would require it to have taken all reasonable action to minimize the eventual cost
of implementing such change (e.g. by altering solution development prior to completion). This
approach promotes a shared incentive to keep the costs of a change in law to a minimum without
exposing the PPP Vendor to excessive risk.

14.8.4. An appropriate approach to sharing the risk of the type of change in law described in Section
14.8.3 is to share such risk on a progressive scale. the Contractor takes 100% of the first Stage of
Capital Expenditure, 75% of the next stage, 50% of the next stage and so on (see the table set out in
Section 14.8.10). Once a certain amount is reached, the Authority takes 100% of any amounts above
that amount. The threshold figures agreed and the number of graduated steps will take into account
the size of the Project and the impact of other. The levels of Cumulative Capital Expenditure (see
Section 14.8.10) are not indexed (as the totals are cumulative, indexation can lead to unnecessary

70 The PPP Vendor should also receive the benefits of any cost savings resulting from General Changes in Law. Benchmarking, market testing and indexation

should act to restrict the overall benefits received by the PPP Vendor.
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complication). The PPP Vendor’s total liability should generally be between 2% to 5% of the initial
capital cost of the Project’. A cap by reference to time is not recommended.

14.8.5. The advantage of sharing the risk in the way described (as opposed to the PPP Vendor simply
being liable for the first stage is that it both incentivises the PPP Vendor to minimise the cost of
implementing the change (as opposed to the PPP Vendor simply invoicing the Nodal Agency for
whatever it costs) and reduces any concern the PPP Vendor has that the Nodal Agency can take
advantage of the situation.

14.8.6. Although it is the responsibility of the PPP Vendor to manage the way in which it will fund
any increases in capital costs which occur as a result of a General Change in Law occurring during the
Service Period, if it is clear to the Nodal Agency from the winning bidder’s Base Case that it has
priced the risk at 100 percent, the Nodal Agency may wish to retain the risk on value for money
grounds. Experience has shown however, that the competitive bidding process incentivizes bidders
to price the risk at less than 100 percent and bidders are typically comfortable that General Changes
in Law can be managed either by:
(i) standby finance; (ii) undrawn revolving working capital facilities; or (iii) building up sums over time
from free cash flow:

e changes in law are usually consulted well in advance;

e thereis normally a grace period for implementation; and

e such changes rarely apply retrospectively.

14.8.7. The Nodal Agency should generally pay such Capital Expenditure in accordance with the
principles set out in Section 13.3.7 (Funding and Payment). Any consequent operating cost increases
are borne by the PPP Vendor although these costs will be mitigated by the effects of market testing,
benchmarking and/or indexation (see Section 15 (Price Variations)). The points made in Section 5.2.3
(Calculation of Compensation) are similarly relevant here.

14.8.8. All other General Changes in Law requiring Capital Expenditure (e.g. those which take effect
during a typical solution development period) should, with this approach, be at the risk of the PPP
Vendor in terms of time and money.

14.8.9. For projects which have unusually long solution development periods, transferring the risk of
General Changes in Law for the entire solution development period (rather than adopting a sharing
approach) may in fact be poor value for money and is likely to be difficult to achieve in practice .

14.8.10. Changes arising in operational costs as a result of a General Change in Law should
also be borne by the PPP Vendor (subject to Section 15 (Price Variations)). If a General Change of
Law requires changes to the Service then either party should be entitled to require a variation to the
project specifications to comply with a Change in Law and no breach of contract should arise while
this is being done.

7 Bidders will price into their bid submissions any General Change in Law risk they are required to take. Both the Nodal Agency and bidders

should seek to ensure that cost and adequate risk transfer are balanced as far as possible to achieve the best value for money
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ILLUSTRATIVE DRAFTING:

“PPP Vendor’s Share”

means the percentage figure corresponding to that part of the Cumulative Capital Expenditure at the
relevant time, shown in the first column of the table set out below.
Cumulative Capital Expenditure’? PPP Vendor’s Sharel8

INR. 0 — INR. [a] million (inclusive) 100%

INR. [a] million to INR. [b] million (inclusive) 80%

INR. [b] million to INR. [c] million (inclusive) 60%

INR. [c] million to INR. [d] million (inclusive) 40%

INR. [d] million to INR. [e] million (inclusive) 20%

INR. [e] million to INR. [f] million (inclusive) 10%

INR. [f] million and above 0%

“Cumulative Capital Expenditure”
means the aggregate of:
e all Capital Expenditure that has been incurred as a result of each General Change in Law that
has come into effect during the Service Period; and
e the amount of Capital Expenditure that is agreed, or determined to be required, as a result
of a General Change in Law under Clause 14.8 (Qualifying Change in Law).
“Qualifying Change in Law””3
means:
e a Discriminatory Change in Law;
e a Specific Change in Law; and/or
e [a General Change in Law which comes into effect during the Service Period and which
involves Capital Expenditure”] which was not foreseeable at the date of this Contract’.

14.8 Qualifying Change in Law
(a) If a Qualifying Change in Law occurs or is shortly to occur, then either party may write to the
other to express an opinion on its likely effects, giving details of its opinion of:
(i) any necessary change in Service’s;
(ii) whether any changes are required to the terms of this Contract to deal with the
Qualifying Change in Law;

72 These figures are to be bid as part of the bid submission. In each case they are not to be indexed

73 . . . . . .
It may of course be that there is a particular uncertainty attaching to a particular change in law (even if foreseeable), such as where, for example, its

effects can vary by a significant factor. If this is so, then risk sharing can be agreed where the value for money impact is extremely difficult to assess.

74 This will depend on which option in Section 14.7 (General Change in Law at PPP Vendor’s Risk) is adopted and the extent to which Capital Expenditure is at

the risk of the PPP Vendor (i.e. the extent to which such amounts have been included in the bid).
75 If any greater clarity can apply to this in a particular Project (such as concerns over particular envisaged changes in law) then this should be expanded upon

For example, the contractual, financial, operational and/or solution development implications of the change in Service. Any change in Service should be

agreed and implemented in accordance with the Change Protocol described in Section 13 (Change in Service), with the costs of the change being shared as
recommended in this Section.
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(b)

(d)

(iii) whether relief from compliance with obligations is required, including the obligation of
the PPP Vendor to achieve the Planned Service Commencement Date and/or meet the
[performance regime] during the implementation of any relevant Qualifying Change in
Law;

(iv) any loss of revenue that will result from the relevant Qualifying Change in Law;

(v) any Estimated Change in Project Costs that directly result from the Qualifying Change in
Law; and

(vi) any Capital Expenditure that is required or no longer required as a result of a Qualifying
Change in Law taking effect during the Service Period, in each case giving in full detail
the procedure for implementing the change in Service. Responsibility for the costs of
implementation (and any resulting variation to the Unitary Charge) shall be dealt with in
accordance with paragraphs (b) to (f) below.

As soon as practicable after receipt of any notice from either party under paragraph (a)
above, the parties shall discuss and agree the issues referred to in paragraph (a) above and
any ways in which the PPP Vendor can mitigate the effect of the Qualifying Change of Law,
including:

(i) providing evidence that the PPP Vendor has used reasonable endeavours (including
(where practicable) the use of competitive quotes) to oblige its subcontractors to
minimize any increase in costs and maximize any reduction in costs;

(ii) demonstrating how any Capital Expenditure to be incurred or avoided is being measured
in a cost effective manner, including showing that when such expenditure is incurred or
would have been incurred, foreseeable Changes in Law at that time have been taken
into account by the PPP Vendor;

(iii) giving evidence as to how the Qualifying Change in Law has affected prices charged by
any similar businesses to the Project; and

(iv) demonstrating that any expenditure that has been avoided, which was anticipated to be
incurred to replace or maintain assets that have been affected by the Qualifying Change
in Law concerned, has been taken into account in the amount which in its opinion has
resulted or is required under paragraph (a) (v) and/or (vi) above.

If the parties agree or it is determined under Clause 25 (Dispute Resolution) that the PPP
Vendor is required to incur additional Capital Expenditure due to a Qualifying Change in Law
(excluding the PPP Vendor’s Share of any Capital Expenditure agreed or determined to be
required as a result of a General Change in Law under this paragraph), then the PPP Vendor
shall use its reasonable endeavours to obtain funds on terms reasonably satisfactory to it.

If the PPP Vendor has used reasonable endeavours to obtain funding from external sources
(c), but has been unable to do so within [60] days of the date that the agreement or
determination in paragraph (c) occurred, then the Nodal Agency shall pay to the PPP Vendor
an amount equal to that Capital Expenditure on or before the date falling 30 days after the
Capital Expenditure has been incurred.

Page 108 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

(e) Any compensation payable under this Clause by means of an adjustment to or reduction in
the Unitary Charge’’ shall be [see Section 5.2.3 (Calculation of Compensation) above].

14.9. Changes in Tax Law

14.9.1. Discriminatory and specific changes in tax law should be dealt with in accordance with
Section 14.6 (Discriminatory, Specific and General Changes in Law).

14.9.2. Whichever approach is adopted on General Changes in Law, all costs arising from changes in
tax law that are general should be for the account of the PPP Vendor, except as stated in Section
14.10 (Changes in VAT) in relation to changes in VAT legislation.

14.9.3. Save as otherwise expressly permitted by this guidance (e.g. gross up on certain termination
payments or change in VAT regime), Nodal Agency should not provide tax indemnities to the PPP
Vendor, and the Change of Law provisions should not be used as a device to transfer tax risk’®.

14.10. Changes in VAT

14.10.1. Changes in the VAT Rate

14.10.1.1. The Contract should be explicit regarding the consequences of a change in the rate of VAT
affecting the Service. Where the Service is within the scope of VAT, a change in the rate will affect
the Unitary Charge paid by the Nodal Agency. This risk is borne by the Nodal Agency.

14.10.1.2. A change in the rate of VAT may also affect the gross costs borne by the PPP Vendor if
input VAT is not reclaimable (i.e. the Service supplied by the PPP Vendor to the Nodal Agency is
specifically disallowed or relates to “exempt supplies” as at the date of the Contract). If the rate
changes in relation to supplies received by the PPP Vendor, then the PPP Vendor will benefit or not
in the same way as if its general corporation tax bill changes. This risk should, therefore, be borne by
the PPP Vendor.

14.10.1.3. Changes in the rate of VAT can lead to a cash flow cost or advantage. There is always a
difference in timing of VAT payments and their recovery. A PPP Vendor should not increase its

Unitary Charge to deal with any such disadvantage.

14.10.2. Changes in VAT Scope

77 There will only be an adjustment to the Unitary Charge in respect of increased capital costs if the PPP Vendor’s Share is less than 100% and the Nodal
Agency does not make a lump sum payment to the PPP Vendor. Increased operational costs resulting from any General Change in Law are borne by the PPP
Vendor and will not result in an adjustment to or reduction to the Unitary Charge

78 If a change of tax law does however fall within the Discriminatory Change in Law or Specific Change in Law provisions, the normal protections available to
the PPP Vendor would apply. The loss of charitable status which a PPP Vendor could suffer as a result of any General Change of Law would not fall within

these categories.
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14.10.2.1. During the course of the Contract, changes in the scope of VAT may affect the PPP
Vendor’s ability to recover its input VAT. The Contract should make it clear that the PPP Vendor
bears this risk unless it results from a change in the VAT status of the Service e.g. the Service
becomes exempt from VAT. In this exceptional case, the Contract should provide for an adjustment
to the Unitary Charge.

ILLUSTRATIVE DRAFTING:

Payment of Irrecoverable VAT

The Nodal Agency shall pay to the PPP Vendor from time to time as the same is incurred by the PPP
Vendor sums equal to any Irrecoverable VAT but only to the extent that it arises as a result of a
Change in Law. Any such payment shall be made within 30 days of the delivery by the PPP Vendor to
the Nodal Agency of written details of the amount involved accompanied by details as to the
grounds for and computation of the amount claimed. For the purposes of this Clause 14.10
"Irrecoverable VAT" means input VAT incurred by the PPP Vendor on any supply which is made to it
which is used or to be used exclusively in performing the Services or any of the obligations or
provisions under the Contract (together with input VAT incurred as part of its overhead in relation to
such activities) to the extent that the PPP Vendor is not entitled to repayment or credit from VAT
Authorities in respect of such input VAT.
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15. PRICE VARIATIONS

15.1. Introduction

15.1.1. The Contract will set out the Unitary Charge for the entire Contract term. However, due to
the uncertainties of inflation rates and certain operating costs over a long-term contract, it is usually
in the interests of both Nodal Agency and PPP Vendor to set out provisions for varying the Unitary
Charge in certain specified circumstances. The PPP Vendor should always be encouraged to control
its costs, but if there are mechanisms for addressing unforeseeable changes in costs, the PPP Vendor
can reduce the contingency in its bid price for such risk. Similarly, although the Nodal Agency should
ensure it obtains a competitive price initially by undergoing a ”price discovery”, it will take additional
comfort if there is some means of ensuring the price it has agreed to pay in future years will not be
in excess of future market prices for such Services.

15.1.2. The Contract must achieve the right balance between the provisions for change in law (see
Section 14 (Change in Law)), indexation and value testing; these are inherently interrelated,
particularly in relation to the allocation of operating-cost risk. PPP Vendors will be more willing to
take risk in relation to certain changes in law, or in relation to cost increases above the relevant
indexation rate, if they have some protection through the value testing provisions (i.e. they can bear
certain risks for the period up to value testing as the extra costs are likely to be covered to an extent
following value testing). The Nodal Agency should consider such inter—relationships when preparing
its bid documents.

15.2. Inflation Indexation

15.2.1. The PPP Vendor will be concerned to protect itself against its costs inflating over the course
of the Contract, rendering the Unitary Charge insufficient to meet its operating costs and financing
obligations. The payment mechanism should therefore usually include arrangements for indexing
the Unitary Charge to this extent. If there is no indexation mechanism, the PPP Vendor is likely to
have to build a contingency into its price to cover operating-cost inflation risk and this is unlikely to
give the Nodal Agency value for money (as the risk is outside the control of the PPP Vendor and,
historically, has been difficult to forecast accurately). It is highly unusual for prices to be fixed (i.e.
without indexation) throughout the term of any Contract for periods for which PPP Contracts are
typically let. Conversely, it is not usual for the whole Unitary Charge to be indexed, and such “over-
indexation” should not be used as a method of artificially reducing the initial Unitary Charge.

15.2.2. The Nodal Agency should focus on the appropriate method of applying indexation to the
payment stream at an early stage in Project development. By the time a tender is issued, the
Contract should specify the index to be applied and how it applies (i.e. how the proportion of the
Unitary Charge to be indexed is to be determined). Nodal Agency should not leave the indexation
proportion or choice of indices to the bidders, given the difficulties in comparing one bidder’s price
and value for money with that of another bidder where different bidders use different proportions
and methods of indexation.
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15.2.3. Nodal Agency should bear in mind that the use of benchmarking or market testing gives
some protection to Vendors for the Services covered by these arrangements. In most cases value for
money can be achieved through indexation of a proportion of the Unitary Charge which matches the
proportion of total costs represented by any elements of the PPP Vendor’s underlying costs which
are not fixed, using a general price index such as WPI or CPI.

15.2.4. On certain projects, the use of a more focussed index may be preferable. In these cases, the
Nodal Agency should take care with index selection. Choosing an index that may be short lived, or is
not independently produced, is not a sensible approach. It is also not appropriate to have too
narrow a focus on a particular industry or sector, where the Contractors or their Affiliates are
themselves responsible to a significant extent for inflationary costs (that is, they can actually affect
the index by increasing their price).

15.2.5. Whilst choosing an index and weighting that reflect the underlying cost exposure of the PPP
Vendor has the effect of reducing its cost risk, amended forms of such indexation formulae can
incentivize real cost savings over the life of the Contract™.

15.3. Value Testing of Operating Costs

15.3.1. Introduction

15.3.1.1. As noted above, it may be beneficial to include within the Contract provisions for periodic
value testing of certain Services provided by the PPP Vendor. By “value testing”, this guidance
generally refers to either market testing or benchmarking, although other forms of value testing may
sometimes be appropriate.

15.3.1.2. Market testing means the re-tendering by the PPP Vendor of a relevant Service to
ascertain the market price of that Service. This may lead to the replacement of the Sub-PPP Vendor
operating such Service by the winning bidder. Any increase or decrease in the cost of such Service
following market testing should be reflected by an adjustment in the price charged to the Nodal
Agency.

15.3.1.3. Benchmarking is a process by which the PPP Vendor compares either its own costs or the
cost of its Sub-Contractors for providing certain Services against the market price of such Services.
This may lead to a price adjustment, but not to a change in the sub-Contractor providing the Service.

15.3.1.4. The Services provided by the PPP Vendor that are suitable for value testing are generally
limited to soft services. By “soft services”, this guidance means Services such as Facility Management
services, to the extent they do not involve a significant capital outlay in their performance or affect
the value of any capital asset under the Contract. These services are suitable as the prices charged

72 One such amended indexation formula of x x (1+ CPI + y) could be used by the Nodal Agency in its Pre-Bid Discussions, with bidders required to bid values

of x and y. Where future cost reductions are reasonably foreseeable and not reflected in the initial Unitary Charge these can be reflected in the value of y. The
bidder can propose a value of x reflecting the percentage of any elements in its cost structure that are not fixed. The variable x will therefore be a number
between 0 and 1.
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by the incumbent sub-Contractor and by various potential sub-contractors for such services from
year to year should be comparable. Where an incumbent sub-Contractor has incurred capital costs,
its price cannot be expected to compete with the price of a bidder who was not required to incur
those capital costs. Services such as building a turnkey solution or lifecycle maintenance of
equipment should not generally be market tested or benchmarked. These services are referred to as
“hard services”.

15.3.1.5. Providing for periodic value testing of soft services in the Contract may benefit both the
Nodal Agency and the PPP Vendor. Testing against the market is an important mechanism for the
Nodal Agency to ensure that the soft service costs remain value for money over the life of the
Contract and that the PPP Vendor does not become complacent in its pricing or delivery. In addition,
if the PPP Vendor was required to enter into a fixed price long-term contract for soft services (with a
simple indexation mechanic and the assumption of operational change of law risk) without any form
of periodic testing, significant risk reserves may need to be built into its price. This in turn would not
offer value for money to the Nodal Agency. It is important that both the Nodal Agency and the PPP
Vendor understand the purpose of the value testing process and the results it may yield. In
particular, if the PPP Vendor has misjudged its original service delivery bid or is inefficient in its
operation, value testing should not be viewed by it as a means of passing Service or delivery risk
back to the Nodal Agency.

15.3.2. Choice of Value Test - Preference for Market Testing

15.3.2.1. It is now standard practice in most sectors of the PPP market to include some form of
value testing. The recommended approach in Version 3 of this guidance was to adopt benchmarking
as the preferred value testing mechanism and to use market testing only to the extent that the
parties cannot agree on the outcome of benchmarking. This position has now changed.

15.3.2.2. Market testing allows a more flexible approach to the provision of Services than
benchmarking because it ensures that the soft service provision for the Project can be reassessed to
match public sector requirements at the time the exercise takes place. Market testing also offers
greater opportunity for transparency and competition. Accordingly, and because of a greater
maturity in the soft services market, the recommended approach is to provide for market testing of
soft services, as this is most likely to yield best value for money.

15.3.2.3. In certain limited circumstances however, it may not be appropriate to provide for
market testing. For example:

o the Service may be specialised and only provided by one or two contractors, or it may
require specific security clearance. In these cases neither market testing nor benchmarking
may be appropriate but some alternative form of value testing such as profit-sharing may be
considered,7 or

e there may be no competitive market for the relevant Service in the area, although Nodal
Agency should be expected to actively develop a market for the Service where possible. If no
competitive market exists or can be developed and effective market testing would thus be
impossible, benchmarking (perhaps against suppliers of a similar service operating in a
different geographic region) or an alternative form of value testing may be used.
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Nodal Agency should consult their relevant departmental Private Finance Units for guidance where
benchmarking is proposed instead of market testing.

15.3.2.4. Whether the Nodal Agency determines market testing or benchmarking to be
appropriate, it should consider whether it would be beneficial to include provisions in the Contract
for an alternative method of value testing. Where market testing is selected as the primary value
testing method, provisions could be included to allow the Nodal Agency to require a benchmarking
process following the initial market test procedure if the market test fails, perhaps due to lack of any
bidder other than the incumbent.

15.3.2.5. Similarly, where benchmarking is thought to be the most appropriate value test, it will
usually be appropriate to include provisions in the Contract to allow the Nodal Agency to require a
market test, at its discretion, with or without a prior benchmarking process. Benchmarking on its
own is unlikely to produce best value for money results. Nodal Agency should move to market
testing following a benchmarking process where adequate benchmark data was not available, a
robust benchmark process had not been achieved, or a price adjustment was not agreed. Further, it
would be appropriate to move straight to a market test where benchmarking was selected due to a
lack of competitive market, and a sufficiently competitive market has developed between Contract
signature and the value testing date.

15.3.2.6. Different Services within the same Project may need different treatment (or possibly the
same Service could have different treatment at different points in the Project). Nodal Agency need
therefore to consider their options carefully both at the outset and at any value testing point.

15.3.3. Planning and Management

15.3.3.1. At the outset of the Project, when developing its business case, the Nodal Agency should
consider what Services it needs and whether it is appropriate to include soft services. An Nodal
Agency may decide that only those Services intimately connected with the design solution of the
Project, such as hard services, should be included in the Project; a number of hospital projects have
taken this route. If soft services are to be included in the Contract, the nature of the individual
services and their degree of integration in the design solution and with each other needs to be
considered.

15.3.3.2. The Nodal Agency should specify in the PRE-BID DISCUSSIONS when the first value testing
exercise will take place. Commonly the value testing exercise will occur at five to seven year intervals
with a longer interval before the first exercise. The longer initial period (which should be well into
the Service Period) should ensure that bidders do not set a deliberately low initial price that they
then try to increase through the review. An excessively long initial period may, however, expose the
Nodal Agency to an unreasonable price premium for transferring this risk. Where benchmarking is
appropriate, the first benchmarking exercise could be limited such that it is capable of resulting in
decrease in price only or a capped increase in price.
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15.3.3.3. Some early projects have experienced practical difficulties in managing their
benchmarking and market testing procedures and some early contracts lack detail on these
processes. Contracts in any event are unlikely to provide a comprehensive blue print for such
procedures.

15.3.3.4. Benchmarking and market testing are the responsibility of the PPP Vendor, from both a
cost and management perspective. Depending on the Project, this may involve an independent
tender manager being employed to manage the market testing and/or benchmarking processes.
Having some independent management level (coupled with appropriate information barriers) would
be essential where the current service provider, or any bidder, or any member of their respective
groups, had a shareholding interest in the PPP Vendor or relevant sub-PPP Vendor.

15.3.3.5. This guidance assumes that the person providing the soft services to be benchmarked or
market tested is an operating Sub-PPP Vendor who has a direct contractual relationship with the PPP
Vendor. If the relevant Services are instead being provided by a sub-PPP Vendor to such an
operating Sub-PPP Vendor, and thus there is no direct contract with the PPP Vendor, the same
principles apply. However, in these cases the calculation of pricing adjustments to the Unitary
Charge following value testing may become more complicated, since the relationships between cost
and price charged to the PPP Vendor become more remote.

15.4. Market Testing

15.4.1. As outlined in Section 15.3.2, the recommended approach is to provide for market testing of
soft services in the Contract, as this is most likely to yield best value for money. The procedure for
market testing should be as follows:

e on certain fixed dates, the PPP Vendor re-tenders the relevant Project Document and
conducts a competition for potential replacement sub-contractors (and normally the existing
sub-Contractor would be allowed to bid). Care must be taken to avoid any conflict of interest
issues, for instance where the PPP Vendor may be part of the same corporate group as any
bidder;

e if the competition shows that the PPP Vendor can obtain better value for money with a new
winning bidder, then the Unitary Charge should be reduced (as described in Section 15.5.4)
and the PPP Vendor would obtain a reduction in cost by appointing the winning bidder as a
replacement sub-Contractor; and

e if the competition shows that the PPP Vendor’s current sub-PPP Vendor is better value for
money than any potential replacement, then the sub-PPP Vendor should continue, but with
an appropriate change being made to the Unitary Charge to reflect the subcontractor’s bid
price.

15.4.2. Information will need to be collected by the PPP Vendor and made available to bidders for
the market testing to be effective. For example, information relating to the terms and conditions, job
title, age, length of service and benefits of the employees of the service provider engaged wholly or
mainly in the provision of the market tested services may be required. The Contract should provide
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that this information is provided to the Nodal Agency (see Section 23, (Information and
Confidentiality)).

15.4.3. The Contract should also make clear that the market testing of each Service is the
responsibility of the PPP Vendor who should ensure a smooth transition between sub-contractors.

The Nodal Agency may however wish to actively support the PPP Vendor in encouraging bidders for
the relevant Services, perhaps by the appointment of an independent tender manager, in order to
ensure there are sufficient bidders willing to compete against an incumbent Service provider to
provide an effective competition.

ILLUSTRATIVE DRAFTING:

Market Testing

a) At least [40] weeks before each market testing date, the parties shall meet together as often
as may be necessary in respect of all market tested services to be market tested on that
date:
(i) to consider any changes required to the relevant services;
(ii) to discuss and seek to agree the appropriate manner of advertising the services required

and the means of identifying prospective bidders;

(iii) to discuss and seek to agree the tender requirements which must include:

a statement of the tender validity period;

details of the tender evaluation criteria;

the terms and conditions under which the services will be contracted;
information relating to employees and their conditions of employment;
the information that bidders are required to provide;

how many tenders are required for the market testing to be valid; and

6 Mmoo ® P

whether or not an independent tender manager needs to be appointed by the PPP
Vendor to manage the tender process.

15.4.4. Where a number of Services are being market tested, the question may arise as to whether
bidders must tender for all such Services or whether they can select certain Services and tender in
respect of those only (for example, some bidders may only want to take over the data entry
function, whereas others may want a wider role). One way of dealing with this is as follows:

Grouping of Services

Unless the PPP Vendor can demonstrate to the Nodal Agency that best value for money is likely to
be achieved for the PPP Vendor if market tested services are tendered separately or in particular
groupings, or if any market tested service is divided into separate parts, the grouping of any market
tested services shall be left to the discretion of bidders on the basis that the tender requirements
shall specify that:

a) bidders may submit tenders for all or any of the market tested services; and
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b) if a bidder submits a tender for a group or groups of market tested services, then it may be
required to provide all or any of the services in such group or groups.

15.4.5. The next step in the market testing provisions will be to specify how bidders are selected®. A
suggested way of doing this is set out below:

Selection of Bidders

a) The PPP Vendor shall be responsible for compiling the list of prospective bidders and

selecting the bidders from the list of prospective bidders on the basis of their:

(i) financial standing; and

(ii) technical and managerial experience and ability (taking into account any relevant
references).

b) The Nodal Agency shall have a right to prevent the selection of any person as a prospective
bidder if it reasonably believes that such person does not (or could not reasonably be
considered to) comply with any of the criteria referred to in Clause 15.4.4 (a)(iii) above.

c¢) The Nodal Agency shall, in its absolute discretion, have the right to prevent the selection of
any person as a bidder on the grounds that the prospective bidder has been blacklisted by
any Government Agency.

d) The Nodal Agency shall have a right to review the list of prospective bidders. The PPP Vendor
shall provide the Nodal Agency with an explanation of the reasons behind the non-inclusion
on the list of prospective bidders of any person identified as suitable by the Nodal Agency, if
so requested by the Nodal Agency.

e) The PPP Vendor shall provide any prospective bidder which is unsuccessful in being selected
with an explanation of the reasons behind its non—selection, if so requested by the person in
question.

15.4.6. Once the period for submission of tenders has ended, the PPP Vendor must determine the
best tender. The following drafting deals with this issue:

ILLUSTRATIVE DRAFTING:

(a) The PPP Vendor shall determine which compliant tender in respect of any market tested service
represents the best value for money®.,

(b) On making this determination, the PPP Vendor shall supply to the Nodal Agency a copy of its
tender evaluation, together with sufficient supporting information concerning the tender evaluation

The Contract will also have to deal with the extent to which any person is disqualified from selection as a bidder merely by virtue of its connection with any

other person in the Project. Typically, no such connection should disqualify a bidder provided an independent tender manager is appointed and appropriate
information barriers are put in place. See Section 15.3.3.4

81 If only one compliant tender is submitted in respect of some or all of the market tested services, the Nodal Agency is at risk of being obliged to pay an
uncompetitive price for that part or all of the Service. Accordingly, the Contract may provide a right for the Nodal Agency to prevent the PPP Vendor
appointing a single bidder and passing those costs onto the Nodal Agency through the Unitary Charge without its approval. The risks of only one such bid
being received in practice should be remote and capable of assessment by the PPP Vendor (unless there are project specific reasons to the contrary) which
should enable the PPP Vendor to accept the inclusion of a provision of this nature. If the parties wish to specify what would happen in those circumstances,
the provision should be amended on a project specific basis.
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to enable the Nodal Agency to analyse and understand the basis for the PPP Vendor’s
determination.

(c) If the Nodal Agency does not agree with the PPP Vendor’s determination, the Nodal Agency may,
within 15 Business Days of being provided with the tender evaluation, dispute such determination
and, if the parties do not resolve such dispute within a further 15 Business Days, the dispute shall be
dealt with in accordance with Clause 25 (Dispute Resolution).

15.4.7. On selection, the winning bidder will take over the provision of the Service and the Unitary
Charge should be adjusted on the basis agreed in the Contract. As the PPP Vendor is responsible for
the market testing, the Nodal Agency should be indemnified against any claims brought against it
(for example, from a losing bidder) as a result of any market testing (for example, for a breach of the
agreed market testing procedures).

15.5. Benchmarking

15.5.1. The following provisions of this Section 15.5 are relevant if a benchmarking process is
included in the Contract, either as the sole value test or included along with market test provisions
(as outlined in Section 15.4).

15.5.2. To ensure any benchmarking exercise provides a good comparison with the costs of a Sub-
PPP Vendor, the PPP Vendor will have to ensure the following issues are addressed:
e that the cost comparison encompasses only the services being benchmarked;
e that the cost comparison includes factors relating to risks inherent in a change of service
provider (such as mobilisation costs);
e that PPP Vendor’s own costs are not used as a benchmark;
o whether individual services are to be benchmarked separately, in clusters, or all together;
e whether it is possible to rely on the information being provided by those persons contacted
for benchmarking information;
e whether it is possible to verify the appropriateness of the benchmarking information as a
comparator for the service being benchmarked; and
e whether there is any other reason or factor that would make benchmarking unrealistic or
impracticable.

See further Operational Taskforce guidance referenced at Section 15.3.3.3 above.

15.5.3. The procedure for carrying out a benchmarking exercise is as follows:

e on certain fixed dates, the PPP Vendor compares certain of its costs (e.g. what it pays its
Sub-Contractors providing soft services) with equivalent prevailing market costs (e.g. what it
would have to pay other Sub-Contractors to provide the equivalent service) and, if
appropriate, proposes a variation to the Unitary Charge;

e the Nodal Agency and the PPP Vendor should generally begin planning 40 weeks ahead of
the benchmark adjustment date in order to allow sufficient time to complete the
benchmarking process (and allow a market testing to occur, should this be needed and
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provided for in the Contract), though this period could be longer or shorter depending on
the scale and nature of the relevant services;

o if the market cost is higher than the PPP Vendor’s current costs and the current Sub-
Contractor is still obliged to provide the Service at the lower price, there is no need to adjust
the Unitary Charge (it may be that the Sub-Contractor concerned is simply more efficient
than the rest of the market);

o if the market cost is higher than the PPP Vendor’s current costs and the current Sub- PPP
Vendor is contractually entitled to review its price, the Unitary Charge may be adjusted
(although this will not necessarily be the case - see Section 15.5.4);

e if the market cost is lower than the PPP Vendor’s current costs, there should be an
adjustment to the Unitary Charge (see Section 15.5.4). It could be that the Sub- Contractor is
not as efficient as its competitors. The price decrease should encourage the PPP Vendor to
take appropriate steps to reduce its costs (for example by replacing the sub-Contractor,
taking into account the costs of such replacement). The Nodal Agency should encourage
efficiency, for example by comparing the PPP Vendor’s costs to those of the most efficient
quartile of the market, rather than the median;

e the Nodal Agency must have the right to inspect the PPP Vendor’s and sub-PPP Vendor’s
cost information to confirm cost details. Full transparency of cost information is needed for
benchmarking to function properly (see Clause 26.2 (PPP Vendor’s Records and Provision of
Information) and

e if the Nodal Agency and the PPP Vendor cannot agree on any price adjustment or the Nodal
Agency is not satisfied that there has been a robust benchmark process, then if the Contract
so provides the Service concerned should be market tested (see Section 15.4 (Market
Testing)).

15.5.4. The outcome of the review should not necessarily be a direct pass—through to the Nodal
Agency of the benefit or burden of all the cost change. There should instead be a formulaic
adjustment that shares any cost increase or decrease in a way that incentivizes the PPP Vendor to
control its costs. The sharing ratios need not be symmetrical on an upwards and downwards price
variation, and the Nodal Agency should assess the likely value for money impact of a greater sharing
in a price reduction than a price increase when deciding on such an approach.
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16. SUB-CONTRACTING, EMPLOYEES AND DOCUMENTARY CHANGES

16.1. Control over Sub-Contractors

16.1.1. The Nodal Agency often has the perception that it must retain a large degree of control of a
subjective nature over Sub-Contractors. This perceived need for control applies both to the
performance of the Sub- Contractors and to any procedure for appointing replacement Sub-
Contractors. The PPP Vendor’'s stated view is often that as it originally selected these Sub-
Contractors and has taken risk on their performance, it should be entitled to change them at will (for
example, if they are not performing) whilst recognizing the legitimate interest of the Nodal Agency in
the identity of key sub-contractors (as provided for in Section 16.1.5).

16.1.2. In general, attempts by the Nodal Agency to control Sub-Contractors are to be discouraged
as it is in most cases unnecessary and may dilute the level of risk transfer achievable by the Nodal
Agency (see also Section 9.4 (Monitoring of Sub-Contractors)). The Nodal Agency should in any event
(if control is needed) generally only seek a degree of control in relation to Sub-Contractors and not in
relation to sub-contractors of Sub-Contractors, though the ability to engage directly with the service
provider on-site may also be needed (see further Section 13.5.3).

16.1.3. In certain limited cases, there may be overriding reasons why the Nodal Agency should have
a degree of control over sub-contractors. For example, there may be national security issues
(particularly in some projects related to national security), other public interest issues (e.g. regarding
who should be allowed to be involved in social sector e-Governance projects), or the Nodal Agency
may have a statutory duty that it needs to carry out.

16.1.4. In such cases, the criteria that a replacement sub-contractor must satisfy should be
reasonable (for example, they should require that the potential sub-Contractor is not a threat to
national security or other relevant aspect of the public interest). Any judgment that the potential
sub-contractor does not satisfy the criteria should be based on objective evidence. For example, a
judgment that employment of a certain sub-Contractor would represent a threat to national security
or the public interest should be made on the basis of concrete information received from a relevant
legal, financial or other Nodal Agency demonstrating that the national interests would be
detrimentally affected. In the majority of cases, criteria of this nature will not be needed.

16.1.5. In cases in which there is no specific reason to control sub-contractors, the Nodal Agency
may still want some control on the basis that it placed reliance on the original sub-contractor’s
identity and ability to perform in awarding the Contract to the PPP Vendor. In such cases,
satisfaction of a limited set of objective criteria should prove an acceptable level of control to the
Nodal Agency and the PPP Vendor. Any such criteria should include: technical ability and
competence; and financial strength (including any willingness to give guarantees to the PPP Vendor).

16.1.6. If in the circumstances described the Nodal Agency retains some control over replacement
Sub-Contractors or sub-contractors of Sub-Contractors, these controls will also apply to any

substitute Sub-Contractors or sub-contractors.

Page 120 of 181



Additional Reference for Good Practices : Model RFP Templates for Public Private Partnership

16.2. Control over Employees

16.2.1. The Nodal Agency should not generally seek to control whom the PPP Vendor (or its
subcontractors) employs, except where there are valid reasons to do so (e.g. overriding public policy
considerations, national security issues, security clearances or statutory duties).

16.2.2. The Nodal Agency’s concerns are likely to be focused on preventing or terminating the
employment of persons with a criminal conviction relevant to their employment. This is unlikely to
be an issue for the PPP Vendor where the concern relates to a matter which is also of concern to the
PPP Vendor (e.g. dishonesty convictions). The PPP Vendor will be equally keen to build in safeguards
into its employment procedures to take action against dishonest employees.

16.2.3. Examples where a degree of Nodal Agency control is required include Ministry of Home
Affairs/NATGRID projects, where the Nodal Agency retains a need to approve all staff because of
statutory duties relating to sensitive security considerations. The Nodal Agency has the right to
prevent the employment, or require the removal, of any staff. Similarly, public policy considerations
may mean that an Nodal Agency involved in e-Governance in Primary Education projects, for
example, does not want employees with convictions of a certain nature (but, again, the Nodal
Agency and PPP Vendor are likely to have a common interest on such issues).

16.2.4. In the cases in which the Nodal Agency is justified in retaining a degree of control over the
PPP Vendor’s employees, the Nodal Agency should agree the relevant restrictions with the PPP
Vendor as part of the bidding process. The PPP Vendor’s personnel and employment policy will need
to reflect the Nodal Agency’s requirements and this may have a cost implication. The Contract
provisions should be reasonable and allow the Nodal Agency to veto or require the removal of staff,
with the PPP Vendor bearing the risk of the consequences of such action. Any judgment that an
employee does not satisfy certain relevant criteria should, to the extent within the Nodal Agency’s
control, be made on the basis of objective evidence. Contractors should note that certain security
clearance procedures may be outside the control of the Nodal Agency.

16.2.5. Controls need to be exercised over employees at the end of the Service Period, where the
considerations referred to in Section 18.4 (Handover Provisions for Assets which transfer to the
Nodal Agency) apply.

16.3. Consequences of Control

16.3.1. If the Nodal Agency does retain some control over sub-contractors and/or employees then
the Contract should contain a procedure to be followed to confirm whether the Nodal Agency has
any objections to a particular party. Any failure by the Nodal Agency to respond within the specified
time limit should be dealt with in accordance with Section 5.2 (Compensation Events). Nodal Agency
should consider carefully whether their “approval” can be deemed to be given if they fail to respond.

16.4. Changes to Project Documents
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16.4.1. The PPP Vendor will want to retain flexibility in case its sub-contracting need updating, but
the Nodal Agency will want to ensure that this does not prejudice the Project, and that the Project
Documents reviewed by it prior to Financial Close, as part of its due diligence, are not simply
rewritten. Section 20 ensures that the Nodal Agency’s own exposure to liability on termination of
the Contract is not increased without the Nodal Agency’s consent, despite any changes being made
to the Project Documents.

Nodal Agency should not use this as a device to micro-manage delivery of the Service.

ILLUSTRATIVE DRAFTING:

Delivery of Initial and Changed Project Documents

(a) The PPP Vendor has provided to the Nodal Agency copies of the Project Documents.

(b) Without prejudice to the provisions of Clauses 16.4.2 or 16.4.3, if at any time an amendment is
made to any Project Document, or the PPP Vendor enters into a new Project Document (or any
agreement which affects the interpretation or application of any Project Document), the PPP Vendor
shall deliver to the Nodal Agency a conformed copy of each such amendment or agreement within
ten (10) Business Days of the date of its execution or creation (as the case may be), certified as a
true copy by an officer of the PPP Vendor.

Changes to Project Documents

The PPP Vendor shall perform its obligations under, and observe all of the provisions of, the Project
Documents and shall not:

(a) terminate or agree to the termination of all or part of any Project Document;

(b) make or agree to any material variation of any Project Document;

(c) in any material respect depart from its obligations, (or waive or allow to lapse any rights it may
have in a material respect), or procure that any counterparty to a Project Document in any material
respect departs from its obligations (or waives or allows to lapse any rights they may have in a
material respect), under any Project Document; or

(d) enter into (or permit the entry into by any other person of) any agreement replacing all or part of
(or otherwise materially and adversely affecting the interpretation of) any Project Document, unless
the proposed course of action (and any relevant documentation) has been submitted to the Nodal
Agency for review and there has been no objection made by the Nodal Agency within [ ] Business
Days of receipt by the Nodal Agency of such submission, or such shorter period as may be agreed by
the parties, [and provided, in the circumstances specified in Clause 16.4.2 (a), that the PPP Vendor
has complied with the provisions of [Section 16 (Sub-Contracting, Employees and Documentary
Changes)]. The Nodal Agency may only make objection on the following reasonable grounds [ ].
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17. ASSIGNMENT
17.1. Introduction

17.1.1. Over the course of a long-term contract, the identity of the Nodal Agency and the PPP
Vendor may change to some extent. This should be recognized at the time of negotiating the
Contract and an appropriate balance struck which allows some flexibility for change where
appropriate but gives the parties sufficient comfort about the identity and/or creditworthiness of
their counterparties.

17.2. Restrictions on the PPP Vendor

17.2.1. The Contract should not allow the PPP Vendor to assign, novate or transfer its rights under
the Contract.

17.3. Restrictions on the Nodal Agency

17.3.1. The Contract should generally not allow the Nodal Agency to assign or transfer its rights or
obligations under the Contract without the consent of the PPP Vendor.

17.3.2. The main exceptions to the above are where transfer either takes place under statute.
Specific exceptions may also have to be provided for in a particular project if a transfer is anticipated
or particular sectors (e.g. the Nodal Agency where transfers may be required due to change in
Ministry or re-organization of States). Nodal Agency should recognise that bidders will be concerned
to ensure that the transfer could not prejudice their security.1 If this is not the case, appropriate
credit enhancement (e.g. in the form of a guarantee) may be required so that the PPP Vendor’s
position is not prejudiced. Where such a right is required by the Nodal Agency, appropriate drafting
for both central and non-central government projects is set out below.

ILLUSTRATIVE DRAFTING:

17.3(A) Restrictions on Transfer of the Contract by the Nodal Agency in Central Government
Projects

The rights and obligations of the Nodal Agency under this Contract shall not be assigned, novated or
otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any
Legislation or otherwise) to any person other than to any public body (being a single entity)
[acquiring the whole of the Contract and] having the legal capacity, power and Nodal Agency to
become a party to and to perform the obligations of the Nodal Agency under this Contract being
public body whose obligations under this Contract are unconditionally and irrevocably guaranteed
(in a form reasonably acceptable to the PPP Vendor) by the Nodal Agency having the legal capacity,
power to perform the obligations under the guarantee and the obligations of the Nodal Agency
under this Contract.
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17.3(B) Restrictions on Transfer of the Contract by the Nodal Agency in Non-Central Government
Projects

The rights and obligations of the Nodal Agency under this Contract shall not be assigned, novated or
otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any
Legislation or otherwise) to any person other than to any public body (being a single entity)
[acquiring the whole of the Contract and] having the legal capacity, power and Nodal Agency to
become a party to and to perform the obligations of the Nodal Agency under this Contract being any
[Agency] which has sufficient financial standing or financial resources to perform the obligations of
the Nodal Agency under this [Contract2]; or any other public body whose obligations under this
Contract are unconditionally and irrevocably guaranteed (in a form reasonably acceptable to the PPP
Vendor) by the Nodal Agency having the legal capacity, power to perform the obligations under the
guarantee and the obligations of the Nodal Agency under this Contract.

17.4. Restrictions on the PPP Vendors

17.4.1. The Nodal Agency may be tempted to seek to limit the ability of PPP Vendors to transfer
their rights. This is due in part to a perceived need to have the original equity holders involved who
understand the deal negotiated, but is primarily a confidentiality and national security/public policy
issue. The Nodal Agency may be concerned, for example, about whose hands project information
may be in and to whom the Nodal Agency may end up owing money. The Nodal Agency does not
want to become embroiled in national security issues.

17.4.2. The Nodal Agency should not attempt to put restrictions on the identity of the new equity

holders unless exceptional circumstances apply. The appropriate way to deal with confidentiality
issues, for example, is to impose confidentiality obligations in the Contract.
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18. TREATMENT OF ASSETS ON EXPIRY OF SERVICE PERIOD

18.1. Introduction

18.1.1. Adistinction can be drawn between:

e Contracts where it represents best value for money for the Nodal Agency to take control of
the Assets on Expiry. This includes Assets where the long-term public sector demand is clear
or for which there is no practical alternative use (for example information technology
systems, due to its nature, is only of value to the public sector client). These are dealt with in
Section 18.2 (Assets where the Nodal Agency Retains Residual Value on Expiry); and

e Contracts where residual value of the Assets is best transferred to the PPP Vendor. These
are generally generic Assets which have alternative use outside the public sector and for
which there is no clear long-term public sector need (for example generic information
technology systems). These are discussed in Section 18.5 (Transfer of Residual Value Risk).

18.1.2. By “residual value” this guidance means, in the context of a Contract, the market value of
the Assets associated with the Contract at the time it expires. When the Contract is signed, the
residual value of the Assets is not known. “Residual Value Risk” refers to the uncertainty as to what
the residual value will prove to be. There will usually be some estimate of the approximate residual
value to be expected, which may be factored into the overall financing structure of the Contract.

18.1.3. The Contract should deal comprehensively with the treatment of Assets on all types of
terminations. Which party retains the Assets on termination, and whether those Assets have any
alternative use, will affect the level of termination payment (if any) payable by the Nodal Agency.

18.2. Assets where the Nodal Agency retains Residual Value on Expiry

18.2.1. In most PPP projects, the Nodal Agency’s long-term objectives will be best served by
requiring either automatic transfer or reversion of the Assets to itself on expiry of the Contract or at
a minimum an option to purchase the assets at nominal cost. This may be because:

e legal constraints prevent any practical alternative option, for example, the private sector
cannot be start collecting taxes so all hardware and related software must revert to the
Nodal Agency;

e contracts which involve Assets, are specifically designed to cater for a particular service. In
these sectors, the Assets have a useful economic life if retained by the Nodal Agency but
there is no realistic alternative use for the Assets. There may be only limited scope for
alternative use on expiry of the Contract and conversion is likely to be costly;

o the Nodal Agency requires long-term use of the Asset for the continued provision of its
services;

e bidders are likely to discount the residual value of the Assets; or
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o the expiry of the useful economic life of the Asset means it has no value but there is a
separate reason for the Asset, such as any freehold of the land, to revert to the Nodal
Agency®.

18.2.2. The Contract must, however, protect the Nodal Agency’s interest by not restricting the
options exercisable at or immediately before the end of the Contract. These may include:
e taking possession of any Assets at no cost;
e retendering the provision of the Service, with the outgoing PPP Vendor making any Assets
available to the new PPP Vendor at no cost; and
e removing any Assets.

18.2.3. In most cases in which the Nodal Agency retains Assets at no cost, the Nodal Agency should
consider the extent to which it should have recourse to the PPP Vendor if the condition of the Assets
reveals that the PPP Vendor has not carried out all its contractual (for example, maintenance)
obligations. This would not be necessary if such Assets had reached the end of their useful economic
life (as may be the case, for example, in equipment based projects). The Nodal Agency should be
driven by its operational requirements and value for money rather than by an attempt to create
some residual value interest.

ILLUSTRATIVE DRAFTING:

Treatment of Assets at Expiry Date

(a) On or before a date falling no later than [12]4 months prior to the Expiry Date, the Nodal
Agency shall notify the PPP Vendor in writing whether it wishes to retender the provision of
the Service.

(b) If the Nodal Agency wishes to retender the provision of the Service then:

(i) the PPP Vendor shall do all necessary acts (including entering into any contracts)

(i) to ensure that the successor PPP Vendor obtains all of its rights, title and interest in
and to the Assets with effect on and from the Expiry Date; and

(iii) the Nodal Agency will bear all costs of any retendering of the Contract on expiry.5

(c) If the Nodal Agency does not wish to retender the Service then the Assets shall transfer to
the Nodal Agency on the Expiry Date and the PPP Vendor shall do any necessary acts
(including entering into any contracts) to ensure that the Nodal Agency obtains all of its
rights, title and interest in the Assets with effect on and from the Expiry Date.

18.2.4. The parties may also wish the Contract to deal with a mandatory second term option with
the existing PPP Vendor (see Section 18.6.3) in conjunction with an open competition®. If this is the

case, then the retendering would have to be on substantially the same terms as the original

t84

Contract®, so that this can be evaluated against other bids. The Nodal Agency must also consider

2 .
In some cases, the land will have significant residual value in its own right, notwithstanding that the other Assets may not (see Sections
20.1.1 and 20.5 (Transfer of Residual Value Risk).

83 Such a competition may be subject to any procurement regulations applicable at the time

84 That is, the Unitary Charge may be substantially different, particularly if the incumbent or incoming PPP Vendor is not, as part of the

competition, purchasing any Assets, but is taking over existing Assets
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what the effect will be on the Nodal Agency’s option if it wants to retender on different terms. The
effect of this may then be to transfer some residual value risk.

18.3. Preserving the Condition of the Assets on Expiry

18.3.1. Some early Contracts used Terminal Payments at the end of the Contract (even where the
Nodal Agency retained control of the Assets on Expiry) as a means of incentivising the PPP Vendor to
maintain high standards of Service throughout the Service Period. The argument here is that if there
is a Terminal Payment related to the value of the Assets at the end of the Contract then the PPP
Vendor will ensure high Service standards are maintained to the end. This argument confuses the
purpose of payments for Services and payments for Asset transfer, as service standards can still be
low, even if the Assets are very well maintained. Terminal Payments are not therefore
recommended (except for any residual value transfer arrangement — see Section 18.6.

18.3.2. The payment mechanism should be the main method by which the Contract incentivizes the
PPP Vendor to maintain service standards at all stages of the Contract. If there will be a re—
competition of the Service, this provides further incentive on the PPP Vendor to continue to meet
the Nodal Agency’s requirements until the Expiry Date.

18.3.3. One means of incentivizing the PPP Vendor to maintain Service standards where there is no
alternative use for the Assets would be to structure the Contract to give the Nodal Agency an option
to enter a secondary Contract period with the initial PPP Vendor. This will increase the incentive for
the PPP Vendor to maintain standards through to the Expiry Date, in addition to the payment
mechanism incentives, without the need for a Terminal Payment. The PPP Vendor is obliged to enter
into a second term if the Nodal Agency decides to exercise its option, but such decision will be taken
in the context of an open competition with other bidders. One drawback of this is that the prices for
such a second term (if it is added to the typical term for a PPP contract) are very difficult to bid in
advance. The likelihood is that at best only a mechanism for calculating the price for the second
period can be set out and such a mechanism is of questionable value. The Nodal Agency may, of
course, instead opt to contract with another PPP Vendor if this offers better value for money. If this
happens, the new PPP Vendor will have to bid to take over the use of the Assets.

18.4. Handover Provisions for Assets which Transfer to Nodal Agency

18.4.1. Provisions dealing with the transfer of the Assets will need to be set out in the Contract.
These will have to deal with:
e the condition of the Assets, any rectification works, their cost and how they are paid for (see
Sections 11 (Maintenance);
e any design life requirement after the Expiry Date;
e inspection prior to handover;
e checking any rectification works have been done;
e provision for any assignment of warranties, contracts and other rights relating to the Project;
and
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e any disputes in connection with the above.

18.4.2. Other relevant issues include how employees should be dealt with, as they may transfer to
any successor PPP Vendor or the Nodal Agency or be with the PPP Vendor.

18.4.3. To the extent that employees are being transferred, then the Contract should contain
restrictions on the ability of the PPP Vendor to alter either the number of employees or their terms
and conditions as the end of the Contract approaches (such as in the last 2 to 3 years of the
Contract).

18.4.4. A general further assurance provision is usually included in relation to termination, such as
the following: The PPP Vendor shall take all reasonable steps and co—operate fully with the Nodal
Agency and any successor PPP Vendor so that any continuation in the Service is achieved with the
minimum of disruption and so as to prevent or mitigate any inconvenience or risk to health or safety
of the employees of the Nodal Agency and members of public.

18.5. Transfer of Residual Value Risk

18.5.1. Where there is the potential for alternative use, and hence alternative users, of the Service
or any Assets, there may be scope for the Contract to include provisions that transfer some residual
value risk to the PPP Vendor. It is crucial that this issue is dealt with as part of the competitive
bidding process if it is to deliver real value.

18.5.2. There are a number of issues for an Nodal Agency to consider. First, is it likely to require
long term use of the Assets? If so, it is unlikely to derive best value from transferring residual value
risk. Second, if the Nodal Agency has no clear long-term requirement for the Assets, is it possible for
the Nodal Agency to pass on any residual value risk to the PPP Vendor? Third, will transfer of
residual value risk provide value for money? Finally, how will transfer of residual value impact on any
payment on termination on expiry of the Contract.

18.5.3. It will not be possible in all cases to leave the residual value risk of the Assets with the PPP
Vendor, even if there is some potential for alternative use. The difficulty of estimating value and the
required length of the initial Contract may make it uneconomic for the PPP Vendor to estimate the
residual value of the Asset at anything other than an insignificant amount. In such circumstances,
PPP Vendors are unlikely to accept being exposed to significant residual value risk. It will in such
circumstances generally not represent value for money for the Nodal Agency to transfer this risk as
the PPP Vendor will expect to obtain its return over the life of the Contract.

18.5.4. If transfer of residual value risk will enhance value for money, the Nodal Agency can pay a
Unitary Charge which does not enable the PPP Vendor to cover the complete cost of financing its
investment through the service payments it receives during the Contract. The PPP Vendor instead
has to rely on value being left in the Assets remaining on the Expiry Date to recover all such cost.
This leaves some real risk with the PPP Vendor in relation to the residual value at the end of the
Contract. Where this is the case it will be possible to have a shorter Contract length (see Section 2
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(Duration of Contract)). Nodal Agency should also consider Residual Value Risk when setting any
capital expenditure contribution limits or liabilities (for example on a Qualifying Change of Law — see
Sections 14.6 to 14.8).

18.5.5. The options exercisable by the Nodal Agency on the Expiry Date in relation to Assets with an
alternative use where the PPP Vendor is taking the residual value risk are:

e to take over the Asset, in which case a payment should be made to the PPP Vendor (see
Section 18.6 (Valuation of Terminal Payments on Expiry where Residual Value Risk has been
Transferred));

e to re-tender the Service, in which case the successful PPP Vendor in the re-tendering
exercise should make a payment to the previous PPP Vendor reflecting the value of the
Assets 