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Department of Personnel and Training, Ministry of Personnel, Public Grievances and
Pensions, Govemment of lndia, New Delhi has issued an O. M. regarding Writ Petition No.
844/2014 in the High Court of Delhi filed by Ms. Rama Pandey, Teacher, Kendriya
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No. I 30 1 81612013 -Estt.(l_)

Govenrrnent ol'India
Ministry tll'Pe$onnel, Public Grievances ancl Pensions

Delrerrtnrent of Personnel & Training

JNU Old Campus, New Delhi
Dated 29 .lanuary, 2018

OFFICE MEMORANDUM

SubJect: Writ Petition No.844/2014 in the High Court of Delhi filed by Ms. Rama Pantley,
Teacher, I(endriya Vidyalaya V/s UoI & Others .- reg.

. '[he urtdersigrtec{ is directed to enclose herewith Hon'ble l{igh CoLrrt of Delhi's Orcier dated
l7'".luly, 2015 in the Writ Petition No.844/2014 in the High Court of Delhi filed by Ms. Rama
Partdey,'l''eacher, Kendriya Vidyalaya V/s Llol & Other.s.

2. All Ministries/Departments are advised to give wide pr.rblicity of its contents to the concerned
officers

3. I'his issues with tlre approval of Secretary (p).

A/
(Sandeep Saxena)

t Inder Secreta.y rr rn. 
3,r,Tr;irll1,;

As per_qlary[ard mailing list.
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Delhi High Court
Rama Pandey vs Union Of India & Ors, on 17,Iuly. 2()ts
Author: Rajiv Shakdher
+ IN THE HIGIJ COURT OF DELHI

%

+

MMA PANDEY

b/P(C) No . 844/zAt4

AT I'IEW TjTLHI

Juciqnrent reserved on : L2,72.201.4
Judqnrent detivered on: 17.A7.2015

..... PETITIONER

Ve rs us

RESPONDENTS

in this case:
Sunil Kumar and Mr Rahul Sharma, Advocates
Jasmeet Singh, CGSC unth Ms Kritika Mehra, Adv. for R-1.
S. Rajappa & Dr. Puran Chand, Advs. for R- 2 & 3.

UNION OF INDIA & ORS,

Advocates who appeared
For the Petitioner: Mr
For the Respondents: Mr

lYr

CORAM:

IION'BLE MR. JUSTICE RAJIV SHAKDHER

RAJIV SHAKDHER, J

FACIS

r A synthesis of scienr:e and divinity (at least for tlrose who believe in it), led to the culmination of
the petitioner's desire firr a child. Marrieci, on rB.ol,1998, to one Sh. Atul pancley, the petitioner's,
wish to have a child was firlfilled on 09.o2.2or3. albeit via the sur.rogacy rr.rute. Her bunclle of joy
comprised of twins, who were born on the aforementioned d.ate, at a city hospital.

t.l To effectuate the afolesaid purpose, the petitioner had enter.ed into an ar.rangement with, one,
Ms Aarti, wife of Mr Surya Narayan (hereafter referred to as the surrogate rnother). The
arl'aDgement lequireci the surrogate tnothet' to bear a child by ernploying the In-Vitro Fertilizatiop
(IVF) methodology- The methodology used and agreed upon required the genetic father to fertilize,
Irr-Vitro, the ovum supplied by a designated donor 'I'he resultant ernbryo was then reqriired to be
transferred and irnplanted in the surrogate mother'. This arrangement, along with other terms and
conditions, which included rights and obligations of the commissioning parenLs, as also those of the
surrogate mother, were t'educed to a written agreerneut dated o8.o8.2o12 (in short the surl.ogacy
agreement).

z. The fact that the surrogacy agreement reached fruition, is exernplified by the birth of twins, as
indicated above, on 09.o2 2or3. This far, the petitioner was happy; her unhappiness, however,
cornmenced with rejection of her application datecl o6.o6,2013, for gr.ant of rnaternity a.d Chilcl
Care Leave (CCL). By this application, the petitioner sought r8o days maternity leave and 3 months
CCL' This application u'a-* addressed to respondent rro.:i, with a copy to respgndent no.z.
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z.r Respondent uo,l] vide a coverirlg letter oleven date, i.e., o6.o6.zor3' folvvardcd the petitioner's

applicatioll to r.esllonclent nr;.2, along with the lerluisite docunrcrits i.e. the suI'l'ogacy agl'eelllellt and

the birth certificate oi lhe children. Respondenl r-I0.3, sought clarification with regard to the request

n-rade by the petitioner for sanctioning tlte uraternity leavc, A perusal of the covct'ing lettct'u'ould

show that the leave sought for the pulposes of child cal'e was not being objected to. A doubt. rvas

laised only qua malernity leave.

z.z Evid.ently, vide communication tlated 1o.1o.zot3, petitioner's request was rejected by

;espopderit no.3, bascci on, inputs lcceivecl fi'orn respotrdent no.z vide two cotntlttnications dated

04.09.2o13 ald r9.o9.zor3. The first corumunication appears to have been sent by Kendriya

Vidyalaya Sangathan (I(VS), [Headquarters], while the second was. evidently, sent by KVS (n.R').

'Ihese communications, though, are not on record 2,3 In sutn, it was collYeyed to the petitir-rner that

there was no provisi<-rn fol grant of maternity leave in cases where the surrogacy route is adopted.

The petitionet'was, holvevcr, informed that thc CCL could be sanctioned, in her fat'out', under Rulc

,43-A, which was applicable to "female government servants". It now transpires that reference r.rught

to have been miide to Rule 43 and not Rule 4il-A; a fact which was confirmed by the counsel for

respondent no.z and 3,

2.4 In the backgrouud of the afolesaid stand, the petitioner rvas lequested to subrnit an application

fol CCL, in case she was desirous of availing leave ot.: that account.

3. Tlie petitionel being aggrieved, approacired tl'ris cr:urt by way of the instant petitiou, tiled, under

Article zz6 of the Constitution. Notice on this limited aspect r.r'as issued in the writ petition on

oS.o2.2oi4. Thougit counsels for parties lvele asked to file written suburissions; cxcept f<tr'

respondent no.2 none of the otherparties filed wlitten submissiorls in the rnattet'. Counsels for

respondents have not filed any counter affidavit in the matter. The reason for that, perhaps wttuld

be, that the tacts in the matter are not in dispute. The issue i'aised in the writ petition is, a pure

question of law.

4. I rnay only note that on 10,02.2o15, respondents placed before this court an office uetuorandutn
dated o9.o2.2015, issued by the Ministry of Persrmnel, Public Grievances, Pensions, Depaltment of
Personnel and Training (DoP'I), Govt. of India whiclt, in turn, relied upon the office tlteutorattcluttt

dated o9.or.zot5, issued by the N{inistry of l-Iurnan Resources and Developrnent.

4.r The stand taken, based on the said office rnemorandurrs, was that, ther-e was no provision for
grant of maternity leave to female erlployees, who took recoulse to the sul'r'ogacy route for
procreating a child. Fulthermore, it was indicated that for gralit of "adoption leave", a valicl

adoption had to be in place.

4.2 Having said so, the DoPT recornmended grant of rnatelnity/ adoption leave to the petitioner
keeping in n-rind the welfare of the child and, on consideration of the fact that iire child was in her

custody. The lecomrnendation made was, that, not only should the petitioner be allou,ed rBo tlays of
leave as r,,'as permissible in situations dealing with maternity leave / adoption ieave but tl'rat she,

should also be allowcd, CCL. in case, an application was made for the said pulposc. It lr,as further'
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indicated that the said two sets of leave would not be adjusted from the petitioner.'s leave account.
The said I'ecornlllendation was, however', rrrade r,vithout prejudice to the policy, rules and/or
instructions that the government rnay frame in that behalf in due course.

4.3 In the light of the aforesaid development, the counsel for both parties incticatecl that since the
answer to the issue of law reurains unarticulated (though tire grievance of the petitioner may have
been redressed), this court ought to deliberate upoll the same and pronounce its judgment ip the
matter. 4.4 It is based on the stand taken by the counsels for the parties, I proceed to decide the
issues laised, in the matter,

SUBNIISSIONS OF COLTNSELS

5. The counsel for the petitioner has equated the position of a commissioning mother to that of a
biological mother who bears and carries the child tili deiivery. It is the subrnission of the learned
counsel fol the petitioner, that more often than not. as in lhis case, the commissioning parents haye
a huge en, otional interest in the well-being of botli the surrogate mother and the child, rvhich the
surrogate tnother carries, albeit under a contractual arrangement, The well-being of the child and
the surrogate mother can best be addi'essed b1, the commissioning parents, in particular, the
cortrnissioning rnother. This object, according to the learnecl counsel, can only be effectuated, if
maternity leave is granted to the commissioning mother.

5'r The fact tliat a comrnissioning mother has been judicially recognized as olle who is sirnilarly
circumstanced, as an adoptive tuother. was sought to be establisheci by placing reliance on the
judgernent of the Madras Fiigh Court in the case <-rf : I(. I(alaiselvi vs Chennai port T,r.ust, dated
04.03.2013, passed in Wp(C) No, BtBB/zoiz.

6' Counsels for the respoudeuts, ou the other hand, while being syrnpathetic to the cause of the
petitioner, expressed their disagreement r,vith the subrnission that maternity Ieave coultl bre extended
to the petitiolre. or fernale employees wrro are sirnilarly circumstanced.

6'r Mr Rajappa, who appeared fol lespondent no. z and 3, in particular, mad.e submissir-rns, which
can be, broadly, parapluased as follows:

(i) There is no provision nnder the extant rules fol granting rnaternity leave to wolnen who becorne
inothers via the surrogacy route. Therefore, in lar,r,, no entitlement to maternity leave, in these
circumstances, inhered in the petilioner.

(ii) The prime objective for grant of maternity leave is to protect the health and to provide safety to
plegnant wolnen in workplace, troth duuing pregnancy and afier delivery. Lactating, rnothers, who
need to breast-feed their children, fall within a "specific risk group", and hence, ..u gir"n maternity
leave, based on factors which are relatable to safety ar-rd health parameters.

(iii) A woman, who gives birth to a child, undergoes rlental and physical fatigue and stress and, is
often, subjected to confinement both during and after pregnancy. These circurnstan<:es do not
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ippact the commissionipg mother, rvho takes recourse to the surrogacy route. Tirerefore, there i.s uo

justification for accolding maternity ieave in such like cases,

(iv) If leave is granted to the comruissioning mother, it could set a precedent for grant of lcave in

tuture to a silgle rnaie or t-ernale parent or to saure sex parents as well, who may take recourse to the

sumog,acy route.

(ivXa), Therefore, the legislature would be the best forum for tire enactment of necessary |ules/

regulations to deal with such lil<e situations, including the situatiou rn'hich alose in the prcsent case.

(v) I1 tlie K. Kalaiseft,i's case, t]re Madras High Court was interpreting Rule 3-A of the Madras Port

Trust (Leave) Regulations, 1987, pertaining to leave, uade available, to female entployees on

adoption of a child. The court, in that case, equated the cilcumstances which arise in the case of the

adoptive mother with those which ernerge in tire case of a female etnplol,es, who takes tecoursc to a

surrogacy route. Accor.dingly, Rule 3-A of the afolementioned regulations was interpreted to include

a female ernployee who ventured to have a child via a surrogate arrangement. Such parity, in

principle, \{/as elroneous for ti're following I'easons : Filstiy, in the absence of a valid adoption, the

relevant Rule, in the instant case, does not get triggered. Secr;ndly, such an interpretation would

involve re-writir-rg of the Rules by reading adoptive pat'eut as the Comtlissioniirg Parent. REASONS

7. I have heard the learned counsels for the parties. According to me, what needs to be borne in

mind, is this :there are tno stagesto pregnancy, the pre-natai and post-natal stage. Biologically

pregnancy takes place upon union of an ovurn with sperrnatozoou, This union t'esults in
developurent of an embryo or a foetus in the body of the female. A lypical pregnancy has a dulalicu

of266 days from conception to delivery. The pregnancy brings about physiological changes in the

female body which, inter alia, includes, nausea (morning sickness), enlargetnent of the abdomen

etc1. 7.1 Pregnancy brings about restliction in the movement of the fetnale carryittg the child as it
progresses through the term. In case complications arise, during the terrn, tnovetnent of the

pregnant female may get rcstricted even prior to the pregnancy reaching full term. It is for these

r-easorls, that matelnity leave of rBo days is accorded to pregnant female employees. 7,2 'lhose

amongst pregnant fernale employees, who are constitutionally strong and do not face medical

complicatiors, rlore often than not, avail of a substantial part of tl, eir maternity leave in the periocl

cornmencing after delively. Rules and regulations framed in this regard by tr-rost organizatiot-ts,

including those applicable to respondent no.3, do not plovide for biflircation of matelnity Ieave, that

is, division ofleave between pre-natai and post-natal stages.

7,3 The reason, perhaps, why substantial part of the leave is availed of by the t'ernale etnployees

(depending on their weli-being), post delivery, is that, the chailenging part, of bringing a new life
into the world, begins thereafter, that is, in t]re post-natal period. There are other factors as well,

which play a part in a pregnant rvomen postponing a substantial part of her maternity leave till after

delivery, such as, farnily circumstances (including the fact she is part of a nuclear family) or, the

health of the child or, even the fact that she already has had successful delivelies; albeit without

sufficient tirne lag between them.
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B, Thus, it is evident that except for the physiolti,qicai changes and Dorlantl's Illustr.ated Medical
Dictionary, 3otl1 Editiott, Saunders Publication diil:culties, all othel cha)lenges of child rearing are
common to all feurale empioyees, irrespective of lhe lrranner, she chooses, to bring a child into this
world.

9. But the law, as it stands today, and thelefolrr. the r-ules and regulations as framed by most
r-rrganisations do not envisage attainment of parenthood via the sllr'rogacy route.

9.1 It is uot unknorvn, and there ale several such exarnples thatiegislatures, usually, in most
situations, act ex-post facto. Advancement in science and change in societal attitudes, often laise
issues, which require crturts to infuse fresh insigirt into existing law. This legal teclinique, if you like,
is often alluclecl to as the "updating principle". Simply put, the court by using this principle, updates
the construction of a statute bearing in rnind, inter alia, the current norlls, changes in social
attitudes ot', evell advancement in science and tcchnology. The principle of updating resernbles
another principle which the courts have referred to as the "dynarnic plocessing of an enactment".
The fonner is described in Bennion on Statutory Interpretation at page B9o in the following manner

"..An ttpdating constructiou of an enactment rnay be defined as a construction whic]r
takes account of relevant changes which have occuLred since the enactrnent rvas

originally fi'arned but does not alter the neaning of its wording in ways which do not
fail witliin the plinciples originally envisaged by that wolding. Updatirig ct.rnstruction
resembles so-called dynamic interpretation, but insists that the updating is
stt'uctured tather than at Iar:ge, This structuring is directed to ascertaining the legal
rneaning of tl:e enactment at the time with respect to which it falls to be applied. The
slructuring is fi'arned by reference to specific factors developed by the courts whi-ch
are related to changes which have occurred (r) in the rnischief to which the
enactment is directed, (z) in the surrounding iaw, (3) in social conditions, (4) in
technology and uredical science, or (5) in the meaning of words.,.',

9.2 The updaling principle on account of development of rneclical science and techniqlre was applied
in the following case : I{ vs. [reland, lrggS] AC

147.9.3 Sirnilarly, chauge in social conditions have persuaded courts to apply the updating
construction principle to inject contemporary meaning to the words and expressions used in the
existing statute. See : Williams and Glyn's Bank Vs. Roland, [rg8r] AC qBZ at page 5rr placetum 'f)'
and RVs, D, [rg8+] AC778.

9,4In respect of dynarnic processing, the follorving obsen,ations in Bennnion on Statutory
Interpretation, sth Edition, at page 5oz, being apposite, are extracted hereinafter :-

"'.Few Acts remain for very iong in pristine condition, Tl"rey are quickly subjected to a

host of processes. Learned commentators dissect them. Officials in adn'rinistering
them develop theil ureaning in practical telrns. Courts prouounce on thern.
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Donaldson .I described the role of the cor'rrts thus :

'The duty of the Courts is to asce|tain and give effect to the will of Parliament as

expr.cssed il its epactrnelts. In the performattce of tliis duty the Judges do uot act as

computer.s into lvhich are fed the statutes and the rules for the construction of

statutes and from whoru issue forth the mathernatically correct answer. The

interpretation 9f statutes is a crafta.s uruclt as ascieuce and the judges as craftsmett,

seiect and apply the appropriate rules as the tools of theiI trade. They are not

legislatols, br-rt fipishers, rcfiners and polislters of legislation which corrles lo thetl in

a state requiring varying degrees of fulther processing. When practitioners come to

advise upon the legal meaning, they neecl to take account of all this. The Act is no

longer as Par-liatneut enacted it; it has been processed""

(emphasis is urine) 9,5 The fact tliat this is a legitimate intel'pretative tool, available

to courts, is cluite evident upon perusal of the latio of the following judgements.

9.6 A classic exapple of application of tl-re updatir-rg of coustruction plinciple, is the judgetnent, in

the case of Fitzpatrick vs Sterling Housing Association Ltd, 1999 (+) All E.R. 7o5, where the wold

'farnily'. was read to include two pelsons of same sex .'r4to were cohabitating and living together ftrr a

lopg period of tir-ne with a mutual degree of inter-dependence. 9.7 This is an intelesting case u4rere

the court while applying the afore- stated principle interpreted the meaning of the word, 'farnily', by

having legard to the prevalent social habits and attitudes, In this case, the plaintiff, who was the

appellant before the House of Lords, hacl approached the court for protection from eviction on the

ground that he had lived in a stable relationship with the original tenant of the salrle sex, lvho had

since thep died. The defendant / respondent (i.e, landlord) declined to recognize him as a tenant as

he was neither the wile nor lhe husband of the original tenant. The courts below had accepted the

plea of the respondett/defendant (i.e, the landlord). 'Ihe House of Lords while allowing the appeal

by a nrajority of 3:z rnade the following apposite c.rbservations. The discussion thus veered around

whethel the appellaut/plaintiff was the spousc of the original tenant.

"...It is lot an ans\,yer to the problem to assume (as I accept utay be correct) that if in

rgzo pe<.iple had been asked whether' one persorl was a tnetlbet'of antlthel' same-sex

person's faurily the'answer would have been "No". That is not the right question. The

first questiop is what were the characteristics of a farnily in the rgzo Act and the

second whether.two same-sex partners can satisfy those characteristics so as today to

fall within the period "family". An alternative question is whethei'the word "family"

in the rgzo Act has to be updated so as to be capable of including persons who today

would be regarded as being of each other's farnily, whatever rnight have been said in

19zo. See : R v Ireland IiqqB] AC t47, r58, per Lord Steyn; Benniou, Statutory

Intelpretation, 3rd ed (1992), p 686 and Halsbury's Lar,ts of Engiand, 4th ed reissue,

vol44 (r) (rggS), p 9o4, para1473...

..It seerns to be suggested that the result which I have so far indicated would be

cataclysmic. In relation to this Act it is plainly not so. Thc onus on ont: person
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claiming that he or she vvas a merrlber of the same-sex original tenant's family will
involve that person establishing rather than rnerelv asselting the necessary intlicia of
the relationship. A transient superficial relationship will not do even if it is intimate.
Mere coltabitation by fi'ieuds as a matter of couvenicnce will not do. There is, ip any
evettt, a minimum residence qualification; the succession is limited to that of the
original tenant. Fal from being cataclysrnic it is, as both the judge in the country
court aud the Court of Appeai appear to lecognise, and as I consider, in accordance
with contemporary notions of social justice. In other statutes, in other contexts, the
salrle lrleaning may oI' tlot be the right oue. If a nauowel meaning is reqriired, so be
it. It seems also to be suggested that such a result in this statute unclermines the
tradi[ional (wltether religious ol socid) concepts of rnarriage and the famiiy. It does
nothing of the solt. It nrerely ,..ugrrir., that, fr.rr the prrrposes of this Act, two people
of the salre sex can be regarded as having established rnembership of a farnily, one of
the most significant of human rclationships which both gives benefits and ipposes
obligations.."

[AIso see : G]raidan v. Mendoza, 20oz (a) AII E.R. rr6z; Goodwin vs U.I(., (zooz) z FCk 577;
Bellinger vs Bellinger, (zooz) r All E.R. 3n (dissenting judgment of Thorpe LJ at page 3gs) and A.
vs West Yorkshire Police, zoo4 (3) All E.R. r+Sl.

9.8 A constitution bench of our Supreme Court in the case of State (through CBI) Vs. S.J.
Choudharry, (rqq6) 2 SCC 4zB applied the updating constructiol principle when it was faced with an
issue whether the opinion of a typewriter expert rvould be adprissible in evidence in view of the
latiguage employed in Section 45 of the Indian Evidence Act, r87z (in short the Inclian Evidence
Act), The objection taken bythe accused in a criminalproceeding, which vvas sustained right up to
the l{igh Court was based upon observations in air earlier judgment of the Suprenre Court in
I{anumant Vs. State of Madhya Pladesh, r95z SCR 1o91 that the opiniol of a typeq,r.itipg expert was
not adinissible, The Constitution Bench of the Supreme Court ruled otherwise and while doing so,
adverled to the updating coustt'uction principle by reading into the word., 'science' rvhich appeared
alongside the expression, 'handwriting'to include a person who was an expert in typewriters. The
following obsewations of the Supleme Court being apposi te are extracted hereinafter : -

"..1o. Statutory Interpretation by Francis Bennion, Second edition, Section z8B r,r,ith
the heading "Presutnption that updating constluctiorr to be given" states ope of the
rules thus: " xxx xxx xxx It is presumed that Parliarnerrt intends the court to apply to
an ongoing Act a construction that continuously updates its wgrding to allow for
changes since ihe Act was initially frarned (an updating construction). While it
remains law, it is to be treated as always speaking. This means that in its application
on any date, thc language of the Act, though necessarily ernbedded in its own tiure, is
nevertheless to be construed in accordance with the need to treat it as current law.

xxx xxx xxx In the comments that follow it is pointed out that an ongoing Act is taken
to be always speaking. It is^ also, further, stated thus:
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"11 construing all ongoing Act, the interpletel is to pl'esLtme that Parliameut intended

the Act t<; be appliecl at any future time in such a !\ray as to give eff'ect to the true

original intention. Accordingly the interpreter is to make allowances for any relevant

changes that have occttrred, since [hcAct's passiug, in Iaw, social conditious'

technology, the meaning of rvords, and other tnatters. Just as the US Constitution is

regarded as 'a liying Constitution', so an ongoiug Britisir Act is regarded as 'a living

Act'. That today's cr.rnstruction involves the supposition that Parliarnent lvas catel'iug

long ago for a state of affairs that did not then exist is no argument against that

colstluction. Par.liament, in the wording of au enacturertt, is expected to anticipate

ternporal developments. The drafter will tly to foresee the future, and allow for it in

the wrlrdipg. )cxx x)Lx xxx A1 enaclment of former dirys is thrrs t<-r be read today, in ttre

light of dynamic processing leceived ovel the years, with such rnoditicati<-rtl of the

cur.rent meaning of its language as will now give effect to the original legislative

intcntion. The rcality and effect of dynarnic processiug provides the gradual

adjustrnent. It is constituted by judicial inte|pretation, year in and yeat' out, It also

comprises processing by executive officials."

rr. There cannot be any doubt that the Indian Evidence Act, 1872 is, by its very

rlatLlre, an 'ongoing Act.'

12 It appears tirat it was or-rly in 1874 that the first practical typewriter made its

appearallcearrdwasnrar]<etedirrtlratyealbl,t]reE.RelrringtonandSonsConrpariy
w[ich Iater becarne the Remington lSpewliter - Obviously, in the Indian Evidence Act

enacted in t}Tztypci,r,r'iting could not be specifically mcntioned as a utearts of writing

in Sectiol 4S of the Evidence Act, Ever since then, technology has made great stlides

and so also the technology of manufacture of typewriters resulting in common use of

typewr.iters as a prevalent mode of writing, This has given rise tc.r developrnent of the

branch of science reiating to examination of questioned typewriting.,,."

(ernphasis is mine) 9.9 Sirnilarly, the Supreme Court in two othet'cases lecognistld

the progr.ess of science and technology by bringing in line, the scope and meaning, of'

the wor.ds and exptessions used in existing statutes, with current ttorms and usage

'Ihe first case is the judgment deliveled in Senior Electric Inspector vs Laxminarayan

Chopra, {tg6z) 3 SCR 146, where it held, that the exprcssiott 'telegraph line' in the

lndian Telegraph Act, rB85 rvould inciude a wireless telegraph having legard to the

change in technology.

ro. The second case is the judgment in M/s. Laxmi Video T'heatres and Ors. Vs' State of Haryana

and Ors., (1SSS) 3 SCC 7r5. I1 this case, the definition of tire r,r,old 'cinernatograph' as contained in

Sectiol z(c) of the Cinematograph Act, 1952 was held to cover video cassette recot'ders and players

for representation of motion pictures on television scr-een. ro.r Also See State of Maharashtla Vs.

Dr. Praful B. Desai, (zoo3) 4 SCC 6<-11.
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11. With the advent of Nen, Reproductive Technt,logies (NRI) or what are also known as Assistecl
Reprocluctive Technologies (ART), (after the bilth of the flrst test-tube baby [,ouise Joy Brown, i,1978)' there has been a veritable explosion of possibilities for achieving ancl bringing to ter,r aplegnancy' It appears that in future one ',vould havt: thr-ee kinds of nrothers;

(i) a genetic rnother, who donates or sells her eggs;

a surrogate or natal mother, who carries the baby; anda sociat mother, who raises the chrLd.2

rr'r [ndia's first test-tube baby Ifunupriya alias DrLrga, brought to fore the use. of simi]ar technologyin India' The reproduction of childlen by NRTs r;r ARTs, raises several moral. legal and ethical
issues- One such legal rssue arises in the instant casc.

tr'z Though the scietrce proceeded in this direction in the late tg7o, thepractice of having childre,via surrogacy is, a rrlol'e t'ecent phenomena. The lelevant leave rules were first framed in ry72; towhich amendments have been made from time fo time. while notions have changed vis-a-visparenthood (whiclr is why provisiotts ha,e been int;t.rrporated for pate,rity Ieave; an aspect which lwill shortly advert to), there appears to be an inertia in recognising that motherhood can be attained
even via surrogacy' rr'J Rule 43 irnplicitly recog*ises that there are two princip-l ,.";;;;;;;maternity leave is accorded. First, that with pregnancy, biological cliang., s"", Ferninist
Perspectives on Law, chapter 4 : Facilitating Motherhood, pages t21-L21occur. Second, postclrjldbirtlt "rnultiple burdens" follow. (see : c-366/99 Griesmar, Izoor] ECR r-qgBg) rr.4 Tlierefore,if one were to recognise even the latter reason the r;ommissioning mother, to my mind, ought to beentitled to rnaternity leave' 1r.5 it is clear-ly foreseeable that a commissioling rnother needs to Sondwith the child and at times talce over the role of a breast-feeding inother, imrnediately after thedelivery of the child,

tr'6 In sum' the commissioning mother would becorne the principal care giver upon the bifth ofchild; notwithstanding the fact that child in a given situation is bottle_fed.

rt'7 rt follows thus, to my tnind, that the comnrisn-ioning mother's entitiement to mater,ity leavecalluot be denied only r.rn the gt'ound that sl're dirl not bear the child. This is dehors the fact that acommissioning mother may lequire to be at the lled side of the surrogate mother, in a given

:i::1i:"-1' 
even at the pre-natal stage; an aspect I have elaborated upon in rhe larter part of r.ny

JLragment.

tt'8 The citcumstances obtaining in the present case, however, indicate that the genetic father.made
use of a donor egg, whir:h then, was impranted in the surrogate mother.

tt'9 The surrogate mothet'in this case had no genetic connection with the children she gave birth to.'fhe surrogate rnother however, carried the pregnanr:y to term.

tz' undoubtedly, the lact that the surrogate mother carried the pregnancy to full term, involvedphysiological changes to her body, which were nor experienced by the conrnrissioning rnother but,
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from this, could one possibly conclude that her enotional involvement was any less if, not rrore,

than the surrogate tnother?

rz.r Tl-rer.efore, while the subrnission advanccd by Mr Rajappa that maternity leavc is givett to a

female employee rvho is pregnant, to cleal rvith biological changes, which corne about with

pregnancy, and to ensul'e the health and safety, both of the mother ancl the child, while it is in her'

wornb, is colr'ect; it is, I a5r afi'aicl, an uni-climensiottal argutnent, off'ered to explain the meaning of

the term "maternity", as fottnd incorporated in the extant rules.

12.2 The rul.es as ti.arned do not restrict the gr:ant of leave to only those female employees, who al'e

themselves pregnant as would be evident from the discussion and reasons set folth hereattet'. For

tltis purpose, in the first instance, I intencl to examine the scope and effect of the Rules to the extetlt

relevant for the purposes of issues raised in the writ petition. 12.3 The r,vord 'rtaternify' has not been

defined in tlie Central Civil Services (Leave) Rules, 1972(tn sholt the Leavc Rules), which

respondents say are applicable to the petitioner'.

rz,4 Rule 43, which urakes provisiou for rttateruity, for the sake of conveuience, is extt'acted

hereinbelow:

",..43. Maternity Leave :

(r) A fernale Governrlent servant (including an apprentice) with less thau tw<.r

surviving children rnay be granted maternity leave by an autholity competent to

grant leave for a period of (r8o da1's) frorn the date of its couutencement'

(z) During such period, she shal] be paid Ieave salary equal to the pay drau'n

irnrlediately before proceecling on leave, NOTE :- In tire case of a person to whom

Employees' State Insurance Act, t9,48 (g+ of 1948), applies, the atnount of leave

salary payablc under this rule shall be reduced by tl-re alnolrnt of benefit payable

under the said Act for the corresponding peliod.

(3) Maternity leave not exceeding 45 days may also be granted to a female

Government sewant (irlespective of the number of surviving chiidlen) during the

entire serwice of that fen'iale Governrlcnt in case of miscarriage incltrding abortion on

production of rnedical certificate as laid down in Rule r9: 'Provided that the
maternity leave granted and availed of before the commencetnent of the CCS(Leave)

Amendment Rules, 1995, shall nr.it be taken into account for the pul'pose of tltis
sub-rule',

(+) (a) Maternity leave may be cornbined with leave of any other kind. (b)

Notwithstanding the requirernent of production of rnedical certificate contained in

sub-rule (r) of Rule 3o ol sub-ruie (r) of Rule 3r,leave of the kind due and admissible
(including commuted leave for a per:iod not exceeding 6o days and leave not due) up

to a rlaxirnurn of oue year may, if applied for, be granted in contiuuation of rnaternity
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ieave granted under sub-rule (r).

(5) Maternity leave shall not be debited against the leave account..."

1.2'5 A perusal of Rule 43 would show tha.t a female employce including an apprentice with less than
two suriving children, can avail of rnaternity leave for r8o days from the date of its corxl.r'rencement.
Sub-rule (s) of Rule 43 is indicative of the fact Lhirt where the fernale ernployee has sufferecl. a
nti.scarriage, including abortion, she can avail of matemity leave not exceeding 45 days. [rnportantly,
clattse (a) of sub-rule (+) ol Rule 43, stales that maternity leave can bc combined with leave of any
other kind. Furthermore, uttder clause (b) of sub-rule (+) such a female employee is entitled to leave
olthe kind referred to in itule 3r(r) notwithstanding the requirement to produce a medical
certifir;ate, subject to a uraxiuruur of two years, if applied fbr, in continuati<.rn of maternity leave
granted to her. Sub- rule (5) of Rule 43 states that, rraternity leave shail not be debitecl against leave
account.

r3' Tl-rere are three other Rules to which l would like to refer to. These ale Rules 43-A, 43-AA and
43-F.

tg.r I{ultr 43-A3 dcals r,r'ith paternity leave available to a male eutployee fol the defined period,
whei'e " his wife" is confined on account of child birth, The said Rule allows a male employee,
including an apprentice, with less than two surviving children, to avail of 15 days leave during the
confinetnent of his wife fbr child bilth, that is, up to 15 days "before" or "up to 6 months" from the
date of delivery of the child.

13'z Sub-rule (+) of Rule 43-A makes it clear tht t if paternity leave is not availed of within the period
specified above, such leave shall be treated as lapsed.

t3.3 Like in the case of a fernale ernployee, paternity leave can be combined with leave of any other
kind, and the said leave is not debited agaiust the rrale employee's leave account. This position
emanates upon reading of sub-rule (3) and sub-rule (+) of Rule 43-A above. r3.4 Rule 43-AA4 deals
with paternity leave rnade available, to a male 43-A, paternity )eave:

(r) A male Governrnent servant (including an apprentice) with less than two suryiving children, ma.u'-

be granted Paternity Leave by air authorig'competeltt to grant leave fol a period of r5 days, during
the confinernent of his wife i'or childbirth, i.e,, up to 15 days before, or up to six months from the
date of delivery of the child,

(z) During such period of 15 days, he shall be paid leave salary equal to the pay drawn irnmediately
bcfore proceeding on leave.

(s) The paternity Leave rrray he cornbinecl with leave of any other kind. (+) The paternity leave shali
nr-rt be debited against the leave account. (S) If Patelnity Leave is not availed of within tl're period
specified in sub-rule (r), such ieave shall be treated as lapsed.
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NOTE:- 'l-he Paterlity Leave s[al] not normaily be refused under any circumstances'] 4:3-AA'

Paternity l.eave for Child Adoptiott. -

(r) A male Govegrment servart (including an applentice) with less tltau two sttt'viviug, chiidt'cu, ou

valid adoption of a cl-rilcl belorv the age of one year, lray be grantecl Paternity Leave for a peliod r.rf 15

days within a period of six months from the clate of valid adoption. (z) During such period of r5

days, he shall be paid leave salary equal to the pay clrawn iunnecliatell, betble proceeding ott leil'e.

(S) Thc pateprity lcave rnay bc cornbirred rvith leave of any othet' kind. (+) Thc Paternitv Leave shall

not be debited against tlie leave account.

eilployee, tbr the defipecl period, albeit ti'om tlie clate of "valid acloptior-r". tf,.5 Tire afirreutentiouetl

;ule is pali materia with Rule 43-A, in all othel aspects; the only diff'erence being that thc paterr-rity

lcave of r5 days available to the malc employee sliould be availed of within 6 tlonLhs fronr the datc

of a valid adoption.

i3.6 Upcler the Leave Rules, a female employee is also entitled to leave if she were to aclopt a chilci as

against taking recollrse to the sLirlogacy route. In other words, there is a provision in the Leave

Rules for Child Adoption Leave. The relevant pt'ovision in this behall is uradc in Rr-rle 43-85.

(S) If Paternity leave is not availed of within the period specified in sub-rule (r) such leave shall be

tleated as lapsed.

[Note rl: - Tlre Pate;nity Leave shall not nonnaliy be refusbd uuder auy circutnstances.'l INote zl: -

"Child" fbr the purpose of this rule will include a child taken as ward by the Goverutnent sel't'ant,

under tlte Guardians and Wards Act, l8go or the personal law applicable to that Government

setvant, provided such a ward lives witli the Governtttent selant arid is treated as a metlber of the

farnily and provided such Governrnent serwant has, through a special will, conferred upon that ward

the sarle status as that of a natural born chiid.] 43-B. Leave to a feurale Govel'tttnetll setvant ou

adoptiorr of a child: (r) A female Governrnent servant, with t'ewer than two surviviug children, on

valid adoption of a child below the age of one year may be g,ranted child adoption leave, by an

autholity competent to glant leave, for a period of Ir8o days I immediately after the date of valid

adoption. (z) During the period of child adoption leave, she shall be paid leave salary equal to the

pay drarvn irnmediately before ploceeding on leave.

(S) (a) Child adoption leave rnay be cotnbined with leave of any other kind'

(b) in continuation of the child adoption leave granted under sub-rule (r), a fernale Gclvernment

servant on valid adoption of a child may also be granted, if applied for, leave of tlie l<ind due and

admissible (including leave not due and commuted Ieave not exceeding 6o days without production

of medical certificate) fol a period upto one year reduced by the age of the adopted child on the date

of valid adoptioir, without taking into account child adoption leave.
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Provided that this tacility shall not be aclmissible irr case she is already having two surviving children
at the tirne of adoption.

(4) Child adoption lcave shall not be debitecl against the leave accoupt.l fNote; - ,,C]rild,' fo. the
purp0se of this rule rvill include a child taken as war.d by the Governrne,t servant, under the
Guardians and wards Act, r89o or the personal Law applicable to that Government servant,
providecl such a wald lives with the Goverttrnent servant and is treated as a member of the family
and provided such Governtnent servant has, through a special wili, conferred upon that ward the
sarne status as that of a natural born child,l The said Rule was substituted by notification dated
31'o3'2006 and was published in the gazette of India oD 27.o4.2ao6; to take effect frorn 3r,o3.zoo6.

It appears that prioi' to the insertion of Rule 43-13, the saicl rule was number.ed as 43-A apd was
inserted vicle notifir:ation dated 22.70.rg9o, rvhich was published in the gazctte of India, on
z6'or.199r. The said notification was, howevcr, substituted by another notificatio. dated
o4.oglgg2, which in turn was published in the gazette of India on 14.03.1992.

i3'7 Rule 43-B, which enables the female eurployee rvith fewer than two surviving chilclren, to avail
of child adoption leave for a period of r8o days affixes, inter alia, a condition that there should be in
place a "valid adoption" of a cirild below the age of one year. The period of rgo days commeirces
imn.rediately after the date of valid adoption. [See sub-rule (r) of Rule 43-B] 13.B Clause (a) of
sub-rule (S) of Rule 43-B enables a female employee to combine child adoption leave with lea,e of
any other kind. Clause (b) of sub-rule (g) of Rule 43-B, entitles a female ernployee in continuatiorr of
child adoption leave granted under sub-rule (r), on valid adoption of a chiid to apply for leave of the
kind due and adrnissible (including ieave not due and cornrnuted. leave uot exceeding 6o days
without production of rnedicai certificates) fol a period up to one year, albeit reduced by the age of
adopted child on the date of "r'alid adoption". In other words, this sub-rule allows a t'emale employee
to apply for any other leave which is due and admissible in adclition to child adoption lea,e. There is,
however, a proviso added to the said sub-rule which prevents a fernale employee to avail of such
leave if she already has I'wo sttt'viving cirildren at the tirne of adoption. r3.9 As in the other lnles,
child adoption leave is not to be debited against the leave account.

14' Thus, a reading of Rule 43 would show that while it is inclicated in sub-rule (r) as to when the
period of leave is to commence, that is, from the date of rnaternity; the expression'maternity'by
itself has not been defined. As a tnatter of fact, sub-rule (3) of Rule 43 shows that if the preglancy is
not carried to full term on account of miscarriage, which may include abortion, a female employee is
entitled to leave not exceeding 45 days.

15. There are two ways of Iooking at Rule 43. Oue, that the word, 'maternity' shoqld be given the
same meaning, which oue lnay argue inheres in it, ou a reading of sub-rule (3) of Ruic 43; wirich is
the notion of child bearing. The other, that the word "maternily", as appearing in sub-r.ule (r) of
Rule 43, with advancentent of science and technokrgy, should be given a meaning, which includes
r'vithin it, the concept of motherhood attained via the surrogacy route. T'he latter appear.s to be more
logical if, the language of Rule 43-A, which deals witlr paternity leave, is contrasted with sub-rule (r)
of Rule 43' Rule 43-A rnakes it cleal that a rnale erlployee would get 15 days of leave ',during the
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confinement of his wif'e for child birth", either 15 days prior to the event, or thereafter, i-e. after chilcl

birth, subject to the sai<l leave being availecl of within 6 tlonths of the delivery of tlie chiid. t5.t

There is no express stipulation in sub-rule (r) of Rule 43 to the eflect that the fetnale employee

(app\,ing for leave) siroulcl also be ore wllo is calrying the child. The said aspcct whilc bcing irlplicit

in sub-rule (t) of Rule 4g, does not exclude attainment of rnothelhood via surrogacy. The attributes

such as "copfinement" of the fernale employee during child birth or Lhe conditionajity of division of

leave into peliods befbre and after child bilth do not find rnention in llule +S(t)'

15,2 flavilg regar.d to the aforesaid position emanating upon reading of tire Rules, one is requit'ed to

examine the tenabiliry of the objections raised by the t'espondents'

16. The algurlent of the responCents, ir.r surn, boils down to this: that the wold'uraternity'call be

attributed to oniy those female employees, who conceive and carry the child during pregnancy' In

my view, the argument is partiaily correct, for the reason that the r,vord 'uratemitv' peltains to the

'character, condition, relation or state of a rnother'6. In my opinion, lvhere a Black's Larv Dictionary' ,

6th Edition at page 977 surrogacy arrangernent is in p)ace, the commissioning mothel continues to

remain the legal mother of the child, both during and aftet' the preguancy. To cite an example :

suppose on accorlnt of a disagreernent between the surrogate mother and the cotnuissioning
parents, the surrogate mother takes a uuilateral decision to terminate the pregnaucy, trlbeit within

the peliod permissible in larv for termination of pl'egnancy - quite clearly, to n1y mind, the

cornmissioning parents would have a legal right to restrain the sulrogate mother trom taking any

such action whicit may be detlirnental to the interest of the child. The legal basis for the coufi to

eritertain such a plea would, in my view, be, amongst others, the fact that tl're commissioning mother

is the legal mother of the child. The basis for reaching such a coriclrtsion is tirat, suruogacy, is

recognized as a lawful agreement in the eyes of law in this country. [See Baby Manji Yamada r'.

Union of India, (zoo8) l3 SCC SrBl.In some julisdictions though, a formal palental older is

required after child birth.

16.r Therefore, according to mc, rnatcrnity is established vis-a-vis the comurissioning motltcr, once

the child is conceived, albeit in a u,omb, other than that of the commissioning mother.

t6,zll is to be appreciated that Matelnity, in law anct / or on facts can be established iu any otte of
the three situations : First, where a female employec herself coneeives and cauies the child. Second,

whele a female employee engagcs the services of another female to couceive a child with ol without

the genetic rraterial being supplied by her and / or her male partner. Third, where fernale employee

adopts a child.

16.3 In so far as the third circuuistance is concerned, a specific rule is available for availing leave,

which as indicated above, is provided fol in Rule 43-B. In so far as the filst situation is concerrted, it

is covered under sub-r'ule (r) of Rule 43. Hor,r,ever, as regards the second situation, it woultl

necessaiily have to be read into sub-rule (t) of Rule 43, 16,4 To confine sub-rule (r.) of Rule +S to

only to that situation, where the female employee herself carries a child, would be turning a blind

eye to the advancernent that science has made in the meanwhile. On the other hand, if a truncated

rneaning is given to the word'maternity', it would lcsult in deprivirig a large number of womt:n o['
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their right to avail of a vital service benefit, only on account of the choice that thev rvould. have
exercised in respect ofchild birth.

17. ThL'alguuent of the respondents that the uirtlerlying rationale, fol accolding rrratcrnity leave
(which is to secure the health and safety of pregnant female employee), woulcl be rentlered nugatory
- to my rnind, loses sight of the following:

(i) ltirst, t]rat entitiement to leave is an aspect different tiorn the right to avail leave.

(ii) Second, the argument centres, substantially, aLouncl, the interest of the carrier, and in a sense,
gives, in relative tenns, Iesser weight to the bgst_interest of tlie child,

t7t ln a surrogacy arrangement, the concern of the commissioning parents, in particular, the
cotnmissioning mother is to a Iarge extent, focuserl on the child carried by the gestational mother.
There rnaybe myriad situations in which the interest of the child, while still in the womb of the
gestationa) mother, may require to be safeguarcled by the commissioning mother. 'Io cite an
exantple, a situation tnay arise where a commissioning motirer may need to attend to the surrogate/
gestational mother during the term of pregnancy; because the latter rnay be bereft of the necessary
wherewithal. The lacl< of wherewithal could be of ; financial naturre (the arrangemelt in place rnay
not suffice for whatever reasons), physical condition or emotional support or even a cornbination of
one or tnore factors stated above. In such like circuurs-tances, the cornmissioning motjrer can
functir-rn effectively, as a care-giver, only ifl she is iu a position to exercise the right t<.r take iraternity
Ieave. I'cl my mind, to curtail the commissioning rnother's entitlement to leave, on the ground that
she has not cortceived the child, would work, both to irer detrirnent, as weil as, that of the child.

t8' llhe tikelihood of such right, if accorded to the commissioning mother, being misused can alr,r,a),s
be curtailed by the cornpetent leave sanctioning authority. -

lB.l At the time of sanctiouing leave the cornpeicnt authority can always seek infonlation with
regard to circumstances which obtain in a given case, where application for.grant of rnaternity leave
is made' The cornpetent authority's scrutiny, to my mind., would be keener and perhaps lrrore
detailed, where leave is soughl by the commissioning rnother at the pr-e-natal stage, as against
post-natal stage' If conditions do not commend. that leave be given at the pre-natal stage, then the
salne can be declined. r8'z [n so fat as post-natal stage is concerued, or-dinari]y, Ieave cannot be
deciined as, under most surrogacy arrangements, once the child is born, its custocly is irnmediately
handed over to the commissioning parents, The comrnissioning mother, post the birth of the child,
would, in all probability, have to play a very cruciaj role in rearing the child.

tB.3 llowevcr, these al-e aspects which are lelatablc to the liLne and the period. for which ryraternity
leave ought to be granted. The entitlement to leave cannot be denied, to my rnind, on this ground,

tg' In this cotltext, I may only refer to a judgeurent of the Labour Court of Soutl'r Afi.ica, in Durbair in
MIA v' State Inforrnation Technology Agency (Pty; li,,td., (Dgrz/zorz) [zor5) ZALCDzo (dated: z6
Malch zor5). The applicant befole the court, who was a male employee, challenged the refusal by
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his ernployer to gl'ant him maternity leave on the ground that he was uot the biological rnother of
tlie child under the sut't'ogacy agreerllent. l9.1The principal glound of chailenge rvas that sucir
refusal constituted unfair discrirnination on the grounds of gender, sex, farnily responsibility and
sexual orientation, as provided in Scction 6r of thc [mployrreut Eqr.rity Act (Act 55 of r99B).

r9.z The provision pertaiiring to maternity leave, as adverted to in the judgement, was containecl in
Section z5- of the Basic Conditions of Ernployrnent Act (Act 75 of tggil. 'I'he relevant part, as

extracted in the judgement, is set out hereineblow:

"..(r). An employee is entitled to at least foul coi'isecutive months rnaternity leave.

(z). An employee rray commence rnatel'uity leave - a, at any tirne from four weeks
befolc the expected clate of birth, unless othei-wise agreed; or.b. x x x x "

t9.3 'Ihe colrltlton case betwcen ihe parties was that the lespondent- ernployer'.s policy was similirr
to the provisions of the Basic Conditions of the Empioyrnent Act. The rc.spondent-employcr policy
provided "paid rnaternity leave c''f a rnaximum of fbur rnontils", aird that, the saicl ]eave was to be
taken "four weeks prior to the expected date of bir-th or at an earlier date".

tg.4 In defence, the argument of lhe respondent-ernployer was that, its policy wus not
discrir.ninatot'y, and therefore, it rvas argued that the word 'maternity' defined the character ef tirc
leave viz' that it was a right wirich was to be erloyecl only by female employees. In the pleactings, the
respondent-employer averred that its rnaternity ieave policy was specifically designed to cater to tlie
foliowing:

"".to cater for ernployees who give birth.,.. based on atl understanqiipg that
pregnancy and childbirth create an undeniable physiological effect that prevents
biological mothers from working during portions of the pregnancy and during the
post-partum period.

Thus at least ro weeks of maternity ieave benefits have been introduced to pr.otect
birtir mothers from an earning interaction due to the physical incapacity to work
imrnediately before ancl after childbirth..',

t9'5 The ruling of the Court si:.eds some light, in my view, on the issue at hand. The observatior-rs
made in the judgment being rele-.vant, are extracted hereinbelow,

"'..h31 This approach ignores the fact that the right to maternity leave as created in
the Basic Conditions of Employurent Act in the culrent cjrcurnstapces is an
entitletnent not linked solely to the welfare and health of the child's mother.but nrust
of necessity be interpreted to and take into account the best interests ofthe child. Not
to do so would be to ignore the Bill of ltights in the Constitution of the Republic of
South Af ica and the Chijdren's Act. Section zB of the Constitution provides:
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z8 Children :

(r) every child has a right-

4...,

b, To family care or parental care ...

It4] The Children's Act specificallv records not only that the act is an extension of the
lights contained in Section zB but specificalll,provides:

Best interests <.rf child [is]paraniount'[n al] uratters concelning the care, protection
and well-being of a child the standard that the child's best interest is of paramount
irnpoltance must be applied.

[t5l Surrogacy agreements are regulated by the Chi]dren's Act.

[16] The surrogacy agreement specificaliy provicles that the newly born chilcl is

inrnrediately haiided to the cornrnissioning parents. During his evidence the applicant
explained that fol various leasons that he and his spouse had decided that he, the
applicant, would perform the role usually perforrned by the birthmother by taking
irnmediate responsibility for the child and accordingly he would apply for matelnity
leave. The applicant explained tirat the clriid was taken straight from the sulrogate
and given to hiur and tliat the surlogate did not eveir have sight of thc child. Onl1, oue

commissioning parent was pernritted to be present at the birtli and he had accepted

this role.

[t7] Given these circumstances thele is no reason rvhy an employee in the position of
the applicaut should not be entjtled to "rnaternity leave" and equally no i'eason why
such maternity leave should not be for the same duration as the rnaternity leave to
rthich a natural mothel is entitled..."

(en'rphasis is rnine)

20. In our Constitution, under Alticle 3g(tl, rn,hich falls in part IV, under the heading
Directive Plinciples of the States policy, the state is obliged to. inter alia, ensure that
the childreu are given opportunities and facilities to develop iu a healthy nlauner'.
Sirnilally, undcr Alticle 45, State has an obligation to provide early childhood care,

zo.r Non-provision of Ieave to a commissioning mother, rvho is a employee, would, to my rnind, be

in derogation of the stated Directive Print:iptes of State Policy as contained in the Constitution.

zr. In this context, regard may also be had to Article 6 of the United Nations Convention on Rights
of Child (UNCRC).
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zt.t Article 6 of the UNCRC pic\rides tliat the States, rvhicli are party to the Conveution, shall
recognize that evcry child has *.irc irhereut right to lii'e, A State-palty is thus obliged to eusure, to [he
maxittrunt extent possible, th.e s,rlvival and development of the child. Undoubtedly, India is a
signatotl, to the UNCRC.

zt.z Tltere is no municipal lau', rvhici, is in conflict rvith the provisions of Alticle 6 of the UNCRC,
The State, theref'ore, is obliged to act in a maunel'which ensures that it discirarges its r-rbligation.s

under the said Article of the Ui.lCRC. [.Sr-re ,Iolly George Valghese r,. Bauk of Cochin, (rg8o) 2 SCCI

36o;Vishaka v. State of Raiasthan, (rr7r,l7) 6 SCC z4r and Natior:al Lcgal Sen,iccs Autholitl, Vs.

Union of India, lzor4) 5 SCC 43S at para 484 to 487 / para Sl to 6cll.

zz. Tlie Nladt'as I-ligh Coult irr .l(. l(alaisclvi's case equated the position of an adoptive pareut to that
of aparent who obtains a child i'ia a sullog.lc)/ al't'altgement. Thc obsen,atir:ns of the curtrt. to that
cffect, ale foiind in the follor,i,ilrg palagr-aphs of the judgement.

"..r1. Alternatively. he contertded that if larv can provide child cale leave in case of
adoptive pal'ents as iir tjrc case o[ I{ule 3-

47 of the Madras Polt Tlus[ (Leave) Regulations , L\ST,tiren tirc1, shoulcl also appl1, to pareuts li[<e

ihe petitioner who obtained child through sullogate agleement since the object c-rf Ruic 3-A - l,euve
to feinale eurployees on adoption of a child : A fen"raie employee on her adoption a child may ire
glanted leave of the l<ind and adntissible (including comuruted leave rvitirout plocluction o1'rnedici:l
certificate for a peliod not ext:eedir-rg 6o days and ieave not due) upto one year subject to the
follou.ing conditions :

(i)the facility will not 5. i11,3lhbie to an adoptive mother alread.y having two }iving children at the
time of aduptiun;

(ii)the tlaxitntitr admissibie period of lt:ave of the liind duc and admissible u,ill be regulated as

undet' :

(a)lf the ag,e of the adopted t:irild is less tiran one u"routh, Ieave upto ore year may be allorved.

(b)If the age of the cliild is six r:rcnths or urore, Ieave upto six months may be aliou,cd.

(c)If the age o1'the child is njne nionths or n'rore leave upto three m<;nths may be allow,ecl.

such leave is to take care of the child and developing good bond between the child ancl the par(.ll')ts.

14' Howevel', the learned counsel for the Polt'Irust contended thal in tire absence of an1, specifit:
iegal pro'ision, the question rf tliis court glernting leave niil not arise.

t5' In the light of these rir,;ti rt.intentions, it has to be seen rvhellrer the petitioner. is entitled for. a

lcave sirr,}ilar to that of tire 111i..r,,r3 p1'e1,iflecl nndel Rule 3-A and rvhethcrl hcr child's nanl(. is to bc
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t6' This court do not find anything imuroral ancl unethical about the petitioner having obtaiped a
child through sumogate arr-a.ngellent. For all practical pur.l)()se, the petitioner is the rrother of the
girl child G.I(.Sharanya. and her husband is the father of the said child, Wherl once it is acirnitted that
the said mittor child is the daughter of the petitioner and at the time of the application, she was only
one day old. she is entitlecl for leave akin to persons who ale grantecl leave in terms of Rule 3- A of
ihe Leave Regulations' The purpose of the said rule is for proper bonding between the child and
parents. Even in the case of adoption, the adoptive rnother rlor:s not give birth to the child, but 1,et
the necessity of bonding of the mother u,ith the adoptive child has been recognised by the Central
Governtnent. Therefore, the petitioner is entitled for leave in te.rms of Rule 3- A. Any other
interpretation will do violence to vadous international obligations leferlecl to by the lear.necl counsel
for the petitioner. Further, it is unnecessary to rely upon the provisions of the Maternily Benefit Act
for the purpose of grant of leave, since that act deals with actual child birth and it is rnother centric.
The Act do not deal with ]eave fol taking care of the child [re1,616 6 weeks, i.e., the post natal period,
The right for child care leave has to be found elsewhere. However, this court is inciined Lo interpret
Rule 3-A of the Madras Pot't Tt'ust (Leave) Regulatiorrs , tgg1 also to include a persou rvho obtair1
child through surrogate arrangerlrent...',

zz'r ]'he ratio of the judgernent, to my mind, is that, an adoptive parent is no differ.entfrom a
commissioning parent, which seeks to obtain a chilcl r,ia a suu'ogacy arrangement, 1'he Madras High
Cortrt thus interpreted Ruie 3-A of the Madras Port Tlust Regulation to include a female emplol,ee
who seeks to obtain a child via a surlogacy arrangenent.

z3' In tlie instant case, in so far as Rule 43-B obtains, the situation is somewhat similar to that
which prevailed in I(. I(alaiselvi's case. z3.r Having said so, in rny opinion, the irnpediment perhaps
in appllng tlie ratio set forth in I(, Kalaiselvi's case nould be, if at all, on account of the presence of
the expression,'valid adoption', in Rule 43-B; r,vhich is also one of the objections taken by the
respcrndettls to tlie entitlertent to Ieave by a commissioning ilother under the said Rule.

z3'e F-or the sake of cornpleteness I must refer to the judgement of the Kerala High Csurt on
somervhat similal issue in the matter of P. Geetha vs The I(erela Livestock Developmenf Board Ltd.
2015 (1) Kl',l 494. However, the gatnut of rujes that this court is called upon to exanline are not, in
theil eutirety, similar to the ones that were before the I(era]a l{igh Cour-t. To cite an exaLnple in p.
Geetha's case the rules framed by the Kerala Livestock Development Board did ,ot p'ovide for
paternity leave' 23.3 Therefore, in my view, in such like situations, the appropriate course rvould be
to allow co.r,rissioning mothers to apply for leave uncle'Rule 43(r).

24. Itl vit'rw of the discussion abovc, the conclusion that I haye reached is as foilows :-

(i)' A female employee, who is the cotnrlissioning r.nother, wouid be entitled to apply fi.,r naternity
leave under sub-r'ule (r) of Rule 43.
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[ii). The competent autl]oriq, b::sed on materia.l placed before it in,ould decide on the tiuring and thc
period tbr which maternity leavc ought to be granted to a cornrnissioning mother who aclopts thc
surrogacy route.

(iii). The scrutiny would be l;c,:;:.cr and detailed, when leave is sought by a female ernployee, r,tho is
the commissioning rnother, r'i the pre-natal stage. In case rnaternity leave is declinecl tt thc
pre-natal stage, llte compr:tcnt iruthority rn ould pass a re.asoned order ltaving regarci to tht: material,
if any, p)aced before it, by tir c lernale enrployee, who seeks to avail rraternity leave. ln a situatir;rr
whet'e both tlte cotntnissiouing rnothcr and the sr-rrlognte rnother are ernl:loyees, lr.ho ale otherwise
eligible for leave (one on thc ground that she is a cornmissioning rr:other and the other on the
ground that she is the pregnont rvomen), a suitable adjustment would be made by the cornpetent
authorily.

(iv)' In so far as grant of leavc qua post-natal period is conccrned, the cornpetcnt author.ity rvouicl
ordi[arii1'grant such leave exct:pt where there ale substantial reasons fol declining a request rnacle
in that behalf, In this case as v''e11, the competent authority will pass a reasoried or.dcr.

25. 1'he writ petition is disposcri of, in the aforementioned terms.

26. Parties shall, hou'ever, be..lL i:rejl or.trn costs.

MJIV SI]AKDHER, J.
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